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dividually and as Jury Commissioners of the 
County of Maui; KENNETH AULD, ED- 
WARD H. BALDWIN, RICHARD H. 
BALDWIN, EDWARD S. BOWMER, ROB- 
ERT P. BRUCE, ALFRED S. BURNS, 
RALPH O. CORNWELL, JACK COSTA, E. 
STANLEY ELMORE, ALLAN H. EZELL, 
HENRY 8. 8S. FONG, CHARLES GOOD- 
NESS, WALTER W. HOLT, IRVING MAH- 
DA, H. 8. PETERSON, JOHN PLUNKETT, 
PAUL H. REINHART, ANTHONY A. TAM, 
CHARLES E. THOMPSON, WAI KEN 
TOM, and JOSEPH H. TRASK, individually 
and as Grand Jurors of the County of Maui, 
Defendants. 


COMPLAINT FOR INJUNCTION; COM- 
PLAINT TO REDRESS DEPRIVATION 
OF CIVIL RIGHTS: REQUEST FOR 
HEARING BY THREE-JUDGE COURT 


Plaintiffs complain of defendants and allege: 
i 
That the International Longshoremen’s & Ware- 
housemen’s Union (hereinafter referred to as 
ILWU) and the Territorial Council thereof are 
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voluntary unincorporated associations and labor 
unions, having a membership of approximately 
30,000 persons in the Territory of Hawaii, said 
members generally being employed as daily wage 
earners in the sugar, pineapple and longshore in- 
dustries. That the plaintiff Jack Kawano is a 
member of said ILWU and the President of the 
said ILWU Territorial Council and brings this 
action individually and in a representative capacity 
for and on behalf of said ILWU and Council and 
the members thereof, and in order to protect and 
obtain the benefits of the Civil Rights Act and 
the Constitution of the United States of America 
and the Amendments thereof for its said members 
and particularly for the other plaintiffs herein. 


II. 

That plaintiffs John Maile, Harry Kapena Kao- 
puiki, Isami A. Nitta, Ah Sing Ah Ho, James Kia 
Aikala, Shigeru Yagi, Midori Oda, Shigeyuki Mat- 
suura, Abraham Makekau, Narcisso Sipe and Anto- 
nio Mendes are citizens of the United States. That 
the plaintiffs Diego Barbosa, Victor Degamo, Basil- 
iso Arruiza, Elpidio Siruet and Mariano Baldua are 
aliens, and are citizens of the Philippine Republic. 
That all said plaintiffs are residents of the Terri- 
tory of Hawaii, members of said [LWU, and are 
employed generally as daily wage earners in the 
pineapple industry of the Territory of Hawaii. 
That all of said plaintiffs other than plaintiff An- 
tonio Mendes are members of races other than the 
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Caucasian race. That the race of each of said plain- 
tiffs is that set opposite his respective name, as 
follows: 


Plaintiff Race 
Diego Barbosa Malayan (Filipino) 
John Maile Polynesian (Hawaiian) 
(Caucasian ) 
Victor Degamo Malayan (Filipino) 
Harry Kapena Kaopuiki Polynesian (Hawalian) 
Isami A. Nitta Mongolian (Japanese) 
Ah Sing Ah Ho Mongolian (Chinese) 
James Kia Aikala Polynesian (Hawaiian) 
Shigeru Yagi Mongolian (Japanese) 
Basiliso Arruiza Malayan (Filipino) 
Midori Oda Mongolian (Japanese) 
Shigeyuki Matsuura Mongolian (Japanese) 
Abraham Makekau Polynesian (Hawaiian) 
Mongolian (Chinese) 
Elpidio Siruet Malayan (Filipino) 
Mariano Baldua Malayan (Filipino) 
Narcisso Sipe Malayan (Filipino) 


That the plaintiff Antonio Mendes is a member 
of the Caucasian race, but is of Spanish-Peruvian 
ancestry, and according to the custom and practice 
of the Hawaiian Islands is considered as a non- 
Caucasian. 


ITT. 
That the defendant Walter D. Ackerman, Jr., 
during all of the times herein mentioned was and 
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now is the duly appointed, qualified and acting 
Attorney General of the Territory of Hawaii. 

That the defendant Ingram M. Stainback during 
all of the times herein mentioned was and now is 
the duly appointed, qualified and acting Governor 
of the Territory of Hawaii. 

That the defendant E. R. Bevins during all of 
the times herein mentioned was and now is the 
duly elected, qualified and acting County Attorney 
for the County of Maui. 

That the defendant Wendell F. Crockett during 
all of the times herein mentioned was and now is 
the duly appointed, qualified and acting Deputy to 
the County Attorney for the County of Maui. 

That the defendant Jean Lane during all of the 
times herein mentioned was and now is the duly 
appointed, qualified and acting Chief of Police 
of the County of Maui. 

That the defendant Cable A. Wirtz during all 
of the times herein mentioned was and now is the 
duly appointed, qualified and acting Circuit Court 
Judge and Jury Commissioner of the County of 
Maui. 

That the defendants Augustine Pombo and 
Claude E. Chatterton during all of the times herein 
mentioned were and now are the duly appointed, 
qualified and acting Jury Commissioners of the 
County of Maui. 

That the defendants Kenneth Auld, Edward H. 
Baldwin, Richard H. Baldwin, Edward S. Bowmer, 
Robert P. Bruce, Alfred 8. Burns, Ralph O. Corn- 
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well, Jack Costa, E. Stanley Elmore, Allan H. 
Ezell, Henry 8. 8. Fong, Charles Goodness, Walter 
W. Holt, Irving Maeda, H. S. Peterson, John 
Plunkett, Paul H. Reinhart, Anthony A. Tam, 
Charles E. Thompson, Wai Ken Tom and Joseph 
H. Trask during all of the times herein mentioned 
were and now are the duly appointed, qualified and 
acting Grand Jurors of the County of Maui. 
HY 

That plaintiffs bring and maintain this action 
pursuant to, and the jurisdiction of this court is 
founded upon, the Civil Rights Act of the United 
States, being Title 8, United States Code, Chapter 
3, Sections 41, 43, 44 and 46; 28 USC Sections 
41(1) and 41(14); and the Constitution of the 
United States, Amendments I, V, VI, XIV and 
xX. 


WE 
The instant case presents to this court a case 
and controversy arising under the Constitution and 
laws of the United States, and particularly the 
First, Fifth, Sixth, Fourteenth and Nineteenth 
Amendments to the Constitution and said Civil 
Rights Act. 


VI. 

That plaintiffs herein request that this case be 
heard and determined by a three-judge court, pur- 
suant to and in conformity with Title 28 USC, 
Section 380 (Judicial Code, Section 266 amended). 
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Vie 

1) That during all of the times herein men- 
tioned there was and now is a statute of the Terri- 
tory of Hawaii known as the unlawful assembly 
and riot statute, being Revised Laws of the Terri- 
tory of Hawaii, 1945, Chapter 277, Sections 11570- 
11584, inclusive. That the text of said statute is 
attached hereto, marked Exhibit A, and incorpo- 
rated herein by this reference, the same as though 
set forth in full immediately hereafter. 


2) That during all of the times herein men- 
tioned there was and now is in force and effect the 
Organic Act of the Territory of Hawaii, having as 
a component part thereof Section 83 relating in 
part to the composition of juries. That a copy of 
said Section 83 is attached hereto, marked Exhibit 
B, and incorporated herein by this reference the 
same as though set forth in full unmediately here- 
after. 


3) That during all of the times herein men- 
tioned there was and now is in full force and effect 
as a component part of the Revised Laws of Hawaii, 
1945, as amended by the 1945 session laws, Section 
9791, relating to the qualifications of jurors, both 
trial and grand jurors, and Section 9812, relating 
to the challenging of the Grand Jury. That copies 
of said sections are attached hereto, marked, Ex- 
hibit C, and incorporated herein by this reference 
the same as though set forth in full immediately 
hereafter. 
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Vai, 

That from July 10, 1947, to and including July 
15, 1947, a labor dispute existed in the Territory 
of Hawaii in which the disputants involved were the 
plaintiffs herein in part and the Hawaiian pineap- 
ple industry. That the individual plaintiffs, other 
than JXawano, and the various local unions of the 
ILWU having members employed in the pineapple 
industry were on strike against the pineapple in- 
dustry, seeking to improve their wages, hours and 
conditions of employment. That in connection with 
publicizing the facts of said labor dispute the plain- 
tiffs herein during said times did engage in certain 
lawful, peaceful and constitutionally protected ac- 
tivities of speech, press and assemblage and of 
peaceful picketing. 


IX. 

That on or about July 15, 1947, the individual 
plaintiffs herein, other than Kawano, were arrested 
by the defendant Maui Chief of Police Jean Lane 
and his agents, officers, employees and representa- 
tives, and charged with purported violations of said 
unlawful assembly and riot statute herinabove re- 
ferred to. The plaintiffs Diego Barbosa, John 
Maile, Victor Degamo, Harry Kapena Kaopuiki, 
Isami A. Nitta, Ah Sing Ah Ho, James Kia Aikala, 
Shigeru Yagi, Basiliso Arruiza, Midori Oda and 
Shigeyuki Matsuura were charged pursuant to a 
complaint, a copy of which is attached hereto, 
marked Exhibit D, and which complaint is incor- 
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porated herein by this reference the same as though 
set forth herein in full immediately hereafter. The 
plaintiffs Abraham Makekau, Elpidio Siruet, Mari- 
ano Baldua, Narcisso Sipe and Antonio Mendes 
were charged pursuant to a complaint, a copy of 
which is attached hereto, marked Exhibit E, and 
which complaint is incorporated herein by this ref- 
erence the same as though set forth herein in full 
immediately hereafter. 


2S, 

That thereafter, to wit, on or about July 25, 1947, 
the defendants Ackerman, Stainback, Bevins and 
Crockett sought to present purported criminal 
charges framed by said complaints to the defendant 
Grand Jurors named herein and to obtain from 
said Grand Jury the indictment of plaintiffs, other 
than Kawano, for purported violations of said un- 
lawful assembly and riot statutes. 


XI. 

That prior to July 25, 1947, said Grand Jury had 
been chosen, selected, formed and composed by the 
defendants Wirtz, Pombo and Chatterton, acting 
as the Grand Jury Commissioners for the County 
of Maui. ‘That said defendants in so selecting, 
choosing, forming and composing said Grand Jury 
had violated various statutory and constitutional 
provisions referred to above and as more particu- 
larly set forth hereinafter. 
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XII. 

That thereafter, to wit, on or about July 25, 1947, 
plaintiffs herein, other than Kawano, made and 
filed certain motions and challenges in the Circuit 
Court of the County of Maui, Territory of Hawaii, 
wherein said plaintiffs sought the disqualification 
and dismissal of said Grand Jury for the reasons 
hereinafter set forth. 


Den. 

That said motions and challenges were heard by 
the Honorable Albert M. Cristy, Circuit Court 
Judge of the Territory of Hawaii, in hearings held 
in the Circuit Court of the County of Maui, Wai- 
luku, Maui, on September 15, 16, 17 and 18, 1947. 
That upon the conclusion of said hearings the said 
Judge Cristy made and caused to be entered his 
order denying said motions and challenges, and re- 
fusing to disqualify or dismiss and discharge said 
Grand Jury and the members thereof. 


XEN, 

That unless restrained and prohibited by an in- 
Junction issued out of this court, defendants will 
immediately proceed to indict and place on trial the 
plaintiffs herein (other than Kawano), for alleged 
violation ‘of the said unlawful assembly and riot 
statutes, as described in the complaints Exhibits D 
and H, and the defendants will purport to act under 
color of said statutes. That said unlawful assembly 
and riot statutes, and each and every part thereof, 
are violative of plaintiffs’ civil rights and of the 
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Constitution of the United States and the amend- 
ments thereto, in the following respects: 


1) In that said statutes and each and every part 
thereof prohibit the free exercise by plaintiffs of 
their rights of speech, press, assemblage, and of 
peaceful picketing, in contravention of the First, 
Fifth, and Fourteenth Amendments to the United 
States Constitution. 


2) In that said statutes and each and every part 
thereof, 1f enforced against plaintiffs as defend- 
ants threaten to do herein, will deprive plaintiffs of 
their liberty and property without due process of 
law, in that plaintiffs will be prohibited from exer- 
cising their rights of free speech, press and as- 
semblage in viglation of the Fifth and Fourteenth 
Amendments to the Constitution of the United 
States. 


3) In that said statutes and each and every part 
thereof constitute a previous restraint upon the free 
exercise by plaintiffs of their constitutionally pro- 
tected rights of speech, press and assemblage, in 
contravention of the First, Fifth and Fourteenth 
Amendments to the Constitution of the United 
States, and plaintiffs are thus subjected to criminal 
prosecutions and penalties for the exercise by them 
of said constitutionally protected rights. 


4) In that said statutes and each and every part 
thereof are criminal statutes and they are so vague, 
indefinite, arbitrary and unreasonable that they fail 
to set up any definitely ascertainable standard of 
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guilt, and fail to apprise plaintiffs of what conduct 
on their part would subject them to prosecution for 
violation of said statutes, and therefore said 
statutes, and their attempted enforcement by de- 
fendants against plaintiffs deprive said plaintiffs 
of liberty and property without due process of law, 
in violation of the Fifth and Fourteenth Amend- 
ments to the Constitution of the United States. 


9) In that said statutes and each and every part 
thereof deprive plaintiffs of equal rights, privileges 
and immunities under the law, namely the rights of 
free speech, press, assemblage and picketing, in 
violation of the Civil Rights Act hereinabove re- 
ferred to. 


6) In that plaintiffs are forbidden the rights, 
privileges and immunities of speech, press and as- 
semblage in publicizing the facts of the labor dis- 
pute above referred to while the same prohibition 
is not applied or enforced against the other dis- 
putants in the said strike situation, namely, the 
employer group, or to other groups in the com- 
munity. 


7) In that the said unlawful assembly and riot 
statutes are unconstitutional and void in that they 
violate the freedom of speech, press and assemblage 
provisions of the First and Fourteenth Amend- 
ments to the Constitution of the United States, and 
attempt to deprive persons falling within their 
prohibitions, such as plaintiffs, of liberty and prop- 
erty, in violation of the Fifth and Fourteenth 
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Amendments to the Constitution of the United 
States. 


XY. 

That if the defendant Grand Jury is permitted 
to consider and return indictments against plain- 
tiffs, other than Kawano, said plaintiffs will be de- 
prived of their rights in violation of the Sixth, 
Fourteenth and Nineteenth Amendments to the 
Constitution of the United States, the Civil Rights 
Act, Section 83 of the Organic Act of the Territory 
of Hawaii, and Sections 9791 and 9812 of the Re- 
vised Laws of the Territory of Hawaii, 1945, in the 
following respects: 


1) Defendants Wirtz, Pombo and Chatterton, 
as the Grand Jury Commissioners of the County of 
Maui, formed selected, chose and returned said 
Grand Jury of the County of Maui in violation of 
the aforementioned constitutional and statutory 
provisions in that said defendants deliberately, in- 
tentionally and knowingly selected said Grand 
Jurors from amongst mainly the Caucasian and em- 
ployer groups of the County of Maui, the territorial 
area over which said Grand Jury exercises juris- 
diction. 

That of said Grand Jurors approximately 76% 
are members of the Caucasian race and approxi- 
mately 24% are members of races other than the 
Caucasian race. That in the population of the 
County of Maui approximately 74% are members 
of non-Caucasian races and approximately 26% are 
members of the Caucasian race. 
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That of the plaintiffs in this case and who are 
defendants in the purported criminal cases which 
defendants plan to bring, 15 or 93.7% are non- 
Caucasians, and 1 or 6.7% is Caucasian. 

That of the said defendant Grand Jury approxi- 
mately 89% are persons other than daily wage earn- 
ers, namely, they are owners, managers, entrepre- 
neurs, or clerical persons associated with the former 
groups. That of said Grand Jury approximately 
11% are laborers or daily wage earners. 

That amongst the Grand Jurors who propose to 
hear the case against plaintiffs none of them is a 
farm laborer, although approximately 50% of the 
employed persons of the County of Maui are farm 
laborers. That all of the plaintiffs herein (defend- 
ants in said unlawful assemblage and riot cases) 
are farm laborers. 

That of the said Grand Jurors none are women, 
although in the County of Maui approximately 40% 
of the population are women. 

That defendants Wirtz, Pombo and Chatterton 
in choosing, selecting, forming and composing the 
said Grand Jury have thus intentionally, arbitrarily 
and knowingly selected said Grand Jury from 
amongst the male, employer, Caucasian elements of 
the community and have failed to select Grand 
Jurors from amongst the non-Caucasian, daily wage 
earner, farm laborer and female portion of the pop- 
ulation. That said Grand Jury is not an impartial 
Grand Jury and it is not a true, fair or reasonable 
cross-section of the population nor representative of 
the community in which said Grand Jury sits. 
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That because of the facts hereinabove alleged, if 
plaintiffs are to be subjected to indictment at the 
hands of said Grand Jury, they will be deprived of 
an impartial, representative and democratic Grand 
Jury, in violation of the Fifth, Fourteenth and 
Nineteenth Amendments to the Constitution of the 
United States and of the said Civil Rights Act. 


2) That said Grand Jury has been selected by 
said defendants Wirtz, Pombo and Chatterton, act- 
ing as Jury Commissioners of the County of Maui, 
in violation of the provision contained in the Or- 
ganic Act and Section 9791 of the Revised Laws of 
Hawaii, 1945, and in violation of 8 USCA 44, in 
that said Grand Jury has been deliberately and in- 
tentionally selected by said defendants with regard 
to race, color and nativity in that a deliberate and 
overwhelming selection has been made on said 
Grand Jury of members of the Caucasian race. 
That said defendants have intentionally, arbitrarily 
and knowingly completely excluded Filipinos, who 
are members of the Malayan race, from said Grand 
Jury, although there are more than 10,000 Ih- 
pinos, or 18.8% of the population, in the County 
of Maui, they being the second largest population 
eroup in said County of Mau. That there are a 
number of Filipinos who are qualified and eligible 
for service on said Grand Jury, but defendants have 
failed and refused to ever select or place any Fuli- 
pino on the said Grand Jury of the County of Maui. 


3) That the action of defendants Wirtz, Pombo 
and Chatterton in failing and refusing to put 
women on the Grand Jury of the County of Maui 
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is a direct violation of the Nineteenth Amendiment 
to the Constitution of the United States. That 
there has never been a woman on the said Grand 
Jury of the County of Maui. That there are large 
numbers of women, residents and citizens of the 
County of Maui, who are qualified to serve as mem- 
bers of said Grand Jury. That the actions of said 
defendants in completely excluding women from 
said Grand Jury constitutes a violation of the Fifth, 
Fourteenth and Nineteenth Amendments to the 
Constitution of the United States, and deprives 
plaintiffs who are defendants in said unlawful as- 
semblage and riot cases of an impartial, representa- 
tive and democratic Grand Jury, in violation of 
their said constitutional rights. 


4) That in selecting the aforesaid Grand Jury, 
the defendants Wirtz, Pombo and Chatterton, as 
Jury Commissioners of the County of Maui, have 
deliberately, intentionally and knowingly misap- 
plied and misenforced Section 83 of the Organic 
Act of the Territory of Hawaii and Section 9791 of 
Revised Laws of Hawaii, 1945, in that said defend- 
ants have failed and neglected to select a represen- 
tative, impartial or democratic Grand Jury for the 
County of Maui in the instant case, but on the con- 
trary have selected a Grand Jury which is rep- 
resentative of only a small segment of the popula- 
tion. 


XVI. 
That the hearings referred to in Paragraph XIII, 
wherein plaintiffs attempted to challenge, disqualify 
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and dismiss said Grand Jury, were unfair and in- 
equitable in that the said Judge Cristy deprived 
plaintiffs of, and refused to permit plaintiffs to 
have, a full, fair and impartial hearing on their 
said motions and challenges. That the said Judge 
Cristy had prejudged and predetermined said mo- 
tions and challenges and the issues in said cause. 
That the record made before the said Judge Cristy, 
the comments of the said judge during the course 
of said hearings, and the opinion rendered by the 
said judge at the conclusion of the said hearings, 
which said record is incorporated herein by this 
reference and hereafter will be filed as an exhibit 
with this court, establish the fact that plaintiffs 
were denied a full, fair and impartial hearing in 
connection with said motions and challenges. That 
it is necessary and imperative that this Court as- 
sume jurisdiction in the matter in order that plain- 
tiffs shall have an impartial, representative and 
democratic Grand Jury, and that they shall be al- 
lowed a full, fair and impartial hearing in connec- 
tion with their said challenges and motions. That 
by his actions as herein described the said Judge 
Cristy deprived plaintiffs of the kind of an impartial 
hearing to which they are entitled under Section 
9812 of the Revised Laws of Hawaii, 1945. 


XA 
That insofar as defendants purport to have se- 
lected said Grand Jury in conformity with Section 
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83 of the Organic Act of the Territory of Hawaii 
and Chapter 195 of the Revised Laws of Hawaii, 
1945, said defendants, acting under color of said 
statutes, have deprived plaintiffs of a representa- 
tive, impartial and democratic Grand Jury, in vio- 
lation of the Civil Rights Act, the Fifth, Fourteenth 
and Nineteenth Amendments to the Constitution of 
the United States. 


Rev LT, 

That unless an injunction issues out of this court 
prohibiting defendants from enforcing said unlaw- 
ful assemblage and riot statutes against plaintiffs 
or submitting the charges against plaintiffs to said 
Grand Jury and prohibiting said Grand Jury from 
acting in any way in connection with this case 
against plaintiffs, plaintiffs will be deprived of 
rights secured to them by the Constitution and laws 
of the United States, as hereinabove alleged. That 
the case therefore is a proper case for injunctive 
relief. That plaintiffs have no plain, adequate or 
speedy remedy at law. 

Wherefore, plaintiffs, and each of them, pray 
judgment against defendants, and each of them, as 
follows: 


(1) That a temporary restraining order issue 
against defendants prohibiting the enforcement by 
said defendants of said unlawful assemblage and 
riot statutes, and prohibiting the submission to or 
consideration of said case by, or return of indict- 
ments by said Grand Jury against plaintiffs in 
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connection with said unlawful assemblage and riot 
charges. 

(2) That a preliminary and permanent injunc- 
tion issue against defendants to the same effect. 


(3) That the Court find and make its order and 
judgment that the said unlawful assemblage and 
riot statutes contravene the Constitution and stat- 
utes of the United States. 


(4) That the Court find and make its order and 
judgment that the manner of selection and the com- 
position of said Grand Jury, and the attempted sub- 
mission to it of charges against plaintiffs, contra- 
vene the Constitution and statutes of the United 
States. 


(5) That an order to show cause be directed 
against defendants, and each of them, directing 
them to be and appear before this Court at a day 
and hour certain to show cause, if any they might 
have, why they should not be enjoined as herein 
prayed for. 


(6) That this Court conduct hearings into the 
method of selection of, and the composition and 
character of said Grand Jury and make its order 
disqualifying, dismissing and discharging said 
Grand Jury. 

(7) That this case be heard by a three-judge 


court. 
(8) That the plaintiffs have their costs of suit 
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herein, and such other and further relief as is meet 
and just in the premises. 
Dated: November 29th, 1947. 
/s/ HARRIET BOUSLOG, 
/s/ MYER C. SYMONDS, 
GLADSTEIN, ANDERSEN, 
RESNER & SAWYER, 
By /s/ HERBERT RESNER, 
Attorneys for Plaintiffs. 


Territory of Hawau, 
Citv and County of Honolulu—ss. 

Harriet Bouslog, being first duly sworn, deposes 
and says: 

That she is one of the attorneys for the plain- 
tiffs named in the within and foregoing complaint; 
that she makes this affidavit for and on behalf of 
plaintiffs as none of said plaintiffs are at present 
located within the City and County of Honolulu, 
T. H., wherein affiant maintains her office; that 
she has read said complaint and knows the con- 
tents thereof; that the same is true of her own 
knowledge except as to matters therein stated on 
information or belief, and as to such matters she 
believes it to be true. 

/s/ HARRIET BOUSLOG. 

Subseribed and sworn to before me this Ist day 
of December, 1947. 

[Seal] /s/ EILEEN N. FUJIMOTO, 

Notary Public in and for the 
Territory of Hawaii. 
My Commission expires: July 31, 1951. 
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District Court of Lanai, County of Maui 
Territory of Hawaii 


COMPLAINT 


Andrew S8. Freitas, first being duly sworn, says: 

That Diego Barbosa, John Maile, Victor Degamo, 
Hairy Kapena Kaopuiki, Isami A. Nitta, Ah Sing 
Ah Ho, James Kia Aikala, Shigeru Yagi, Basiliso 
Arruiza, Midori Oda, Shigeyuki Matsuura, in La- 
nai City, District of Lanai, County of Maui, Ter- 
ritory of Hawaii, on to wit the 14th day of July, 
1947, together with divers other persons whose 
names are unknown, then and there being of their 
own authority assembled together with disturbance, 
tumult and violence and striking terror and tend- 
ing and intending to strike terror into others, 
thereby being in unlawful assembly, did unlaw- 
fully and feloniously join together in doing and 
beginning to do certain acts with tumult and vio- 
lence to wit: assaulting, beating, striking, pushing, 
shoving, inflicting corporal injuries to and upon 
Anthony D. Fernandez, Buck Masuto Manriki, 
Frederick §. Johnson, Jerome Harrington and oth- 
ers and using menacing language and gestures and 
other hostile signs and demonstrations tending and 
intending to strike terror into said Anthony D. 
Fernandez, Buck Masuto Manriki, Frederick S. 
Johnson, Jerome Harrington and others and thereby 
endangering the life, limb, health and liberty of 
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them the said Anthony D. Fernandez, Buck Ma- 
suto Manriki, Frederick S. Johnson, Jerome Har- 
rington and others contrary to the form of the stat- 
utes in such cases made and provided. 


/3/ ANDREW 8. FREITAS. 
Subseribed and sworn to before me this 16th 
day of July, A.D. 1947. 


/s/ YOUNG WA, 
District Magistrate of Lanai, 
County of Maui. 


EXHIBIT E 


District Court of Lanai, County of Maui 
Territory of Hawaii 


COMPLAINT 


Andrew S. Freitas, first being duly sworn, says: 

That Abraham Makekau, Elpidio Siruet, Mariano 
Baldua, Narcisso Sipe, Antonio Mendes in Lanai 
City, District of Lanai, County of Maui, Territory 
of Hawaii, on to wit the 15th day of July, 1947, to- 
gether with divers other persons whose names are 
unknown, then and there being of their own author- 
ity assembled together with disturbance, tumult 
and violence and striking terror, tending and in- 
tending to strike terror into others, thereby being 
in unlawful assembly, did unlawfully and feloni- 
ously join together in doing and beginning to do 
certain acts with tumult and violence to wit: as- 
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saulting, beating, striking, pushing, shoving, in- 
flicting corporal injuries and using menacing lan- 
guage and gestures and other hostile signs and dem- 
onstrations tending and intending to strike terror 
into one Jacob Kalua Nahinu and thereby endan- 
gering the life, hmb, health and liberty of him the 
said Jacob Kalua Nahinu contrary to the form of the 
statutes in such cases made and provided. 


/s/ ANDREW S. FREITAS. 
Subscribed and sworn to before me this 15th day 
of July, A.D. 1947. 


/s/ YOUNG WA, 
District Magistrate of Lanai, 
County of Maui. 


[Endorsed]: Filed Dec. 1, 1947. 


[Title of District Court and Cause. ] 


AFFIDAVIT OF HARRIET BOUSLOG IN 
SUPPORT OF ORDER TO SHOW CAUSE 
AND TEMPORARY RESTRAINING OR- 
DER 


Territory of Hawaii, 
City and County of Honolulu—ss. 


Harriet Bouslog, being first duly sworn, on oath, 
deposes and says: that I am one of the attorneys 
for the plaintiffs herein; that affiant has been ad- 
vised by David W. Tallant, Deputy Clerk of the 
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Circuit Court of the Second Cireuit, Territory of 
Hawaii, Wailuku, Maui, that the Grand Jury of 
the Second Cireuit Court will meet on Tuesday, 
the 2nd day of December, 1947 at 9 a.m. at the 
Court House, Wailuku, Maui, Territory of Hawaii. 

That affiant further says that the Supreme Court 
of the Territory of Hawaii on November 26, 1947, 
handed down a decision in the case of Territory of 
Hawaii v. Joseph Kaholokula, et al., being No. 
2657 among the records of said court, wherein said 
court ruled that the unlawful assembly and riot 
law of the Territory of Hawaii being Chapter 277 
Revised Laws of Hawaii 1945, Sections 11570 to 
11584 both inclusive, are constitutional and do not 
violate or abridge rights guaranteed by the First 
Amendment and the Sixth Amendment to the Con- 
stitution of the United States. 


/s/ HARRIET BOUSLOG. 
Subscribed and sworn to before me this Ist day 
of December, 1947. 


[Seal] /s/ EILEEN N. FUJIMOTO, 
Notary Public, 
First Judicial Circuit. 
My Commission expires July 31, 1951. 


[Endorsed]: Filed Dec. 1, 1947. 


26 W. D. Ackerman etc., et al. 
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. SUMMONS 


To the above-named defendants: 

You are hereby summoned and required to serve 
upon Harriet Bouslog, Myer C. Symonds, Glad- 
stein, Andersen, Resner & Sawyer and Herbert 
Resner, plaintiffs’ attorneys, whose address is: 206 
Terminal Building. 

An answer to the complaint which is herewith 
served upon you, within 20 days after service of 
this summons upon you, exclusive of the day of 
service. If you fail to do so, judgment by default 
will be taken against you for the relief demanded 
in the complaint. 


[Seal] /s/ WM. F. THOMPSON, JR., 
Clerk of Court. 
Date: Dec. 1, 1947. 


Note: This summons is issued pursuant to Rule 4 
of the Federal Rules Civ. Proc. 


From the Minutes of the United States District 
Court for the District of Hawaii 
Monday, December 1, 1947 


[Title of Causes. ] 


On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein. 
This case was called for hearing on the prayer of 
the complaint for the issuance of temporary re- 
straining order and order to show cause. 
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Following a discussion on this matter, the Court 
ordered a temporary restraining order issued and 
the order to show cause, returnable on December 
wo1947 at 10 a.m. 


[Title of District Court and Cause.] 


ORDER TO SHOW CAUSE AND TEMPORARY 
RESTRAINING ORDER 


Upon the reading, filing and consideration of 
the verified complaint herein praying for an order 
directed to the defendants above named, to appear 
before the above-entitled court on a day certain 
and show cause why a preliminary injunction 
should not be granted herein, enjoining and re- 
straining defendants above named from enforcing 
the unlawful assembly and riot statutes of the 
Territory of Hawaii and prohibiting the submis- 
sion to or consideration of the unlawful assembly 
and riot charges by the Territory of Hawaii against 
plaintiffs Diego Barbosa, John Maile, Victor De- 
gamo, Harry Kapena Kaopuiki, Isami A. Nitta, 
Ah Sing Ah Ho, James Kia Aikala, Shigeru Yagi, 
Basiliso Arruiza, Midori Oda, Shigeyuki Matsuura, 
Abraham Makekau, Elpidio Siruet, Mariano Bal- 
dua, Narcisso Sipe and Antonio Mendes by the 
defendant Grand Jurors of the County of Maui 
alleged to have been selected and composed in con- 
travention of the laws and statutes of the United 
States or the return of indictments by said Grand 
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Jury against said plaintiffs in connection with said 
unlawful assembly or riot charges, and further 
praying that pending the hearing of the said order 
to show cause, a temporary restraining order be 
issued herein, and 

It appearing to the court from said complaint 
and the affidavit of Harriet Bouslog, filed herein, 
that if a temporary restraining order is not granted 
without notice, the said allegedly improperly con- 
stituted defendant Grand Jury will meet on Decem- 
ber 2, 1947 at Wailuku, Maui, T. H. and will at 
said time and place consider the return of indict- 
ments against said plaintiffs in connection with 
unlawful assembly and riot charges based upon 
alleged activities of said plaintiffs on July 14, 1947 
in Lanai City, County of Maui, T. H., thereby 
violating said plaintiffs alleged rights under the 
laws and Constitution of the United States before 
this court can determine on the merits the validity 
of the selection and composition of said Grand Jury 
which are alleged in the petition to be unlawful, 
thereby nullifying plaintiffs’ alleged right to have 
the charges against them brought before a grand 
jury selected and composed in accordance with the 
laws and the Constitution of the United States and 
causing plaintiffs to suffer irreparable injury by 
subjecting plaintiffs to the danger of an indictment 
for a felony, thereby injuring the reputation and 
good names of said plaintiffs and bringing them 
into disgrace, odium and ridicule and causing them 
to be excluded from society, endangering their em- 
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ployment and their ability to support their families, 
and the court being fully advised in the premises 
and it being a proper case for this order, 

It Is Hereby Ordered that the defendants above 
named be and they are hereby ordered to appear 
before the undersigned United States District Court 
Judge in his Court Room, Federal Building, Hono- 
lulu, T. H. on the 10th day of December, 1947, at 
the hour of 10:00 a.m. to show cause if any they 
have, why the preliminary injunction prayed for 
in said complaint should not be granted. 

It Is Further Ordered that pending the hearing 
of the order to show cause that the defendants, 
Walter D. Ackerman, Jr., individually and as At- 
torney General of the Territory of Hawaii; Ingram 
M. Stainback, individually and as Governor of the 
Territory of Hawaii; E. R. Bevins, individually 
and as County Attorney for the County of Maui; 
Wendell F’. Crockett, individually and as Deputy to 
the County Attorney for the County of Maui, and 
the agents, representatives and deputies of said 
defendants, and Cable A. Wirtz, individually and 
as Circuit Court Judge and Jury Commissioner of 
the County of Maui, be and they are hereby re- 
strained and enjoined until the further order of 
this court from presenting or submitting the 
charges as aforesaid against said plaintiffs to the 
said Grand Jurors of the County of Maui. 

Dated: December 1, 1947 at 7 p.m. at Honolulu, 
a H. 

[Seal] /s/ D. E. METZGER, 

U.S. District Judge. 
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MARSHAL’S RETURN 


The within Summons, Order To Show Cause and 
Temporary Restraining Order, was received by me 
on the 1st day of December, A.D. 1947, and is re- 
turned executed as follows: 

On December 1st, 1947, personal service was made 
upon Walter D. Ackerman, Jr., individually and 
as Attorney General of the Territory of Hawaii; 
and upon Ingram M. Stainback, individually and 
as Governor of the Territory of Hawaii; by hand- 
ing to and leaving with each of them personally a 
true copy of Summons, Order to Show Cause and 
Temporary Restraining Order. Further service was 
made on December 2nd, A.D. 1947 at Wailuku, 
Maui, upon E. R. Bevins, individually and as 
County Attorney for the County of Maui; Wendell 
F. Crockett, individually and as Deputy to the 
County Attorney for the County of Maui; Jean 
Lane, individually and as Chief of Police of the 
County of Maui; Cable A. Wirtz, individually and 
as Circuit Court Judge and Jury Commissioner of 
the County of Maui; Augustine Pombo and Claude 
KE. Chatterton, both individually and as Jury Com- 
missioners of the County of Maui; Kenneth Auld, 
Edward H. Baldwin, Richard H. Baldwin, Edward 
S. Bowmer, Robert P. Bruce, Jack Costa, E. Stan- 
ley Elmore, Allan H. Ezell, Charles Goodness, Wal- 
ter W. Holt, Irving Maeda, H. S. Peterson, John 
Plunkett, Anthony A. Tam, Charles E. Thomson, 
Wai Ken Tam, and Joseph H. Trask, individually 
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and as Grand Jurors of the County of Maui; by 
handing to and leaving with each of them per- 
sonally a true copy of Summons, Order to Show 
Cause and Temporary Restraining Order. Not 
served as to Alfred S. Burns, Ralph O. Cornwell 
and Paul H. Reinhart for the reason that they were 
out of jurisdiction. Also not served as to Henry 
S. 8. Fong for the reason that he could not be 
located. 

Dated at Honolulu, T. H., this 4th day of Decem- 
ber, A.D. 1947. 


/s/ OTTO F. HEINE, 
U. 8. Marshall, 
District of Hawaii. 


[Title of District Court and Cause. ] 


AMENDMENT TO COMPLAINT 
FOR INJUNCTION 


Now come plaintiffs above named and pursuant 
to Rule 15(a) of the Rules of Civil Procedure file 
this amendment to their Complaint for Injunction. 
Plaintiffs hereby amend Paragraph IV and Para- 
graph XVIII of said Complaint to read as follows: 


EV. 
The matter in controversy exceeds as to each 
plaintiff, exclusive of costs or interest, the sum of 
Three Thousand Dollars ($3,000.00) and arises un- 
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der the Constitution and Laws of the United 
States; that the jurisdiction of this court is founded 
upon the Civil Rights Act of the United States, 
being Title 8, United States Code, Chapter 3, Sec- 
tions 41, 48, 44 and 46; 28 USC Sections 41(1) 
and 41(14); and the Constitution of the United 
States, Amendments I, V, VI, XIV and XIX. 


Vie 

That unless an injunction issues out of this court 
prohibiting defendants from enforcing said uwun- 
lawful assembly and riot statutes against plaintiffs 
or submitting the charges against plaintiffs to said 
Grand Jury and prohibiting said Grand Jury from 
acting in any way in connection with this case 
against plaintiffs, plaintiffs will be deprived of 
rights secured to them by the Constitution and laws 
of the United States, as hereinabove alleged. That 
as to the plaintiffs ILWU, Territorial Council of 
ILWU and Jack Kawano, individually and as a 
member of the ILWU and president of the Terri- 
torial Council of the ILWU, the value of said 
property rights and personal liberty to the said 
plaintiffs to be free to exercise the right to picket 
without fear of previous restraint and subsequent 
punishment, is in excess of the sum of Three Thou- 
sand Dollars ($3,000.00). That the said plaintiffs 
have spent thousands of dollars in the organization 
and establishment of a trade union organization, 
which cannot function and exercise the said prop- 
erty rights and personal rights in the Territory or 
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in the County of Maui so long as the members of 
the said ILWU council and Jack Kawano are sub- 
ject to indictment by an illegally constituted grand 
jury and subject to prosecution under statutes con- 
taining unconstitutional limitations on the right to 
picket because of the fear and intimidation of the 
members of said organizations engendered by the 
threat of punishment for the exercise of these rights 
guaranteed by the Constitution. 

That the value of said property rights to each 
of the individual plaintiffs except Kawano and 
the value of the liberty of each of the said plain- 
tiffs as hereinabove alleged is in excess of Three 
Thousand Dollars ($3,000.00), in that each of the 
said plaintiffs will be forced, by virtue of the 
deprivation of these rights, to expend money and 
incur expenses to defend himself against charges 
returned by an illegally constituted grand jury 
under an unconstitutional statute, and each plaintiff 
will suffer by virtue of said charges and damages 
to his good name, reputation and fame. That each 
of the said plaintiffs is informed and believes that 
standing trial upon said charges will result in 
the loss of his employment and housing accommo- 
dations, inasmuch as the rules of said plaintiffs’ 
employer subject him to dismissal if absent from 
employment for four days. That because of the 
economic structure of the Hawaiian Islands and 
because of the increasing unemployment, there is 
not open to said plaintiffs any other source of 
employment or living accommodations, all to the 
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damage of each of the said plaintiffs in excess of 
Three Thousand Dollars ($3,000.00). 
Dated: December 4, 1947. 


/s/ HARRIET BOUSLOG, 


/s/ MYER C. SYMONDS, 
GLADSTEIN, ANDERSEN, 
RESNER & SAWYER, 


By /s/ HERBERT RESNER, 
Attorneys for Plaintiffs. 
Territory of Hawaii, 
City and County of Honolulu—ss. 


Jack Kawano, being first duly sworn, deposes 
and says: 

That he is one of the plaintiffs named in the 
within and foregoing amendment to complaint; 
that he has read said amendment and knows the 
contents thereof; that the same is true of his own 
knowledge except as to matters therein stated on 
his information or belief, and as to such matters 
he believes it to be true. 


/s/ JACK KAWANO. 
Subscribed and sworn to before me this 4th day 
of December, 1947. 


[Seal] /s/ EILEEN N. FUJIMOTO, 
Notary Public in and for the Territory of Hawaii. 
My Commission expires July 31, 19951. 


[Endorsed]: Filed Dec. 4, 1947. 
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[Title of District Court and Cause. ] 


MOTION TO DISSOLVE TEMPORARY 
RESTRAINING ORDER 


Come now the defendants, Walter D. Ackerman, 
Jr., individually and as Attorney General of the 
Territory of Hawaii; Ingram M. Stainback, individ- 
ually and as Governor of the Territory of Hawaii; 
HK. R. Bevins, individually and as County Attorney 
for the County of Maui; Wendell F. Crockett, 
individually and as Deputy to the County Attorney 
for the County of Maui, and Cable A. Wirtz, in- 
dividually and as Circuit Court Judge and Jury 
Commissioner of the County of Maui, and pur- 
suant to Rule 65(b) of the Federal Rules of Civil 
Procedure and the laws of the United States (28 
U.S.C. sec. 381) move this Honorable Court to 
dissolve the temporary restraining order issued 
herein on December 1, 1947, on the following 
grounds: 


iL. 

The temporary restraining order is not supported 
by jurisdiction of this Court over the subject matter 
in that: 

1. Paragraph 14 of section 24 of the Judicial 


Code (Title 28, sec. 41(14) U.S.C.A.) does not apply 
to this Court or to the Territory of Hawaii. 


2. The temporary restraining order was issued 
on a complaint which failed to allege any sum or 
value in controversy and hence was issued without 
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any jurisdiction in the Court, and was and is 
void. 


II. 
The Court has no jurisdiction to issue and con- 
tinue the temporary restraining order, even under 
the bill as amended, in that: 


1. Paragraph 14 of section 24 of the Judicial 
Code (Title 28, sec. 41(14) U.S.C.A.) does not apply 
to this Court or to the Territory of Hawaii. 


2. ‘There are no allegations in the complaint 
showing that the plaintiffs, International Long- 
shoremen’s & Warehousemen’s Union, Territorial 
Council of International Longshoremen’s & Ware- 
housemen’s Union, and Jack Kawano have any 
right to or need of a temporary restraining order, 
and the temporary restraining order does not show 
any reasons for its issuance in their behalf, only 
the sixteen individual plaintiffs (other than Ka- 
wano) being in any way involved in the pending 
criminal prosecutions. 


3. The complaint fails to allege facts or circum- 
stances showing that the matter in controversy as 
to each of said sixteen individual plaintiffs exceeds 
Three Thousand Dollars ($3,000) exclusive of in- 
terest and costs, it appearing upon the face of the 
amended complaint that the allegations relating 
thereto are not well founded in law. Moreover, 
such facts as are alleged are not sufficient definite 
and certain to support the temporary restraining 
order. In so far as the complaint endeavors to 
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show that loss of employment and housing are in- 
volved, such allegations are not supportable on the 
facts, for it appears from the affidavit of C. C. 
Cadagan, filed herewith as Exhibit A and by refer- 
ence made a part hereof, that attendance of said 
plaintiffs at the trial would not result in their loss 
of employment or housing. 


ITI. 
There is no sufficient showing of right to equit- 
able relief in a federal court in that: 


1. It appears upon the face of the complaint 
that it seeks to enjoin and restrain a criminal prose- 
eution pending in a court of the Territory. 


2. Courts of equity do not enjoin criminal prose- 
eutions; criminal proceedings in the course of which 
and on review of which all rights and defenses may 
be asserted, heard and determined by the circuit 
and supreme courts of the Territory, and, to the 
extent asserted under the laws and Constitution of 
the United States, by the Circuit Court of Appeals 
of the Ninth Circuit and the Supreme Court of the 
United States, do not constitute a threat of irrep- 
arable injury. 


3. Any stay of criminal proceedings pending in 
a court of the Territory is contrary to the pro- 
visions of the federal statutes applicable thereto. 


4. The complaint fails to show that any great 
and immediate irreparable injury to the plaintiffs 
is threatened, in that: 
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a. The complaint fails to show that more than 
one criminal proceeding is threatened, or that plain- 
tiffs or any of them are now being deterred from 
the enjoyment of rights or privileges under the 
Constitution or laws of the United States by fear 
of the criminal penalties imposed by said chapter 
277 of the Revised Laws of Hawaii 1945, or that 
anything at all is involved other than the possibility 
of prosecution for an alleged violation of the erimi- 
nal laws of the Territory of Hawaii, with respect 
to matters which have already occurred. 


b. No loss of employment or housing is involved, 
as appears from the affidavit of C. C. Cadagan, filed 
herewith as Exhibit A and by reference made a part 
hereof. 


c. The complaint fails to show great and im- 
mediate irreparable injury with respect to rights 
to improve employment conditions or any other 
property rights. 


5. As to the plaintiff unions and Jack Kawano, 
no right to or need of a temporary restraining 
order is shown. 


TV 

The questions sought to be raised in this proceed- 
ing as to the composition of the Grand Jury of the 
Second Judicial Circuit as now impaneled are res 
judicata, for as the complaint shows on its face 
and as shown by Exhibit E filed herewith and made 
a part hereof by reference, such questions have 
been heard and determined by a territorial court 
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of competent jurisdiction. No sufficient grounds to 
collaterally attack the decision of said court are 
shown. 


V. 

This Court has no jurisdiction to review the rul- 
ings of said territorial court, such review being 
confined to and available in a court of appellate 
jurisdiction. 

VI. 

Even if the plaintiffs were entitled to have this 
Court review the rulings of Judge Cristy (which 
defendants deny), the complaint is indefinite and 
uncertain in that it fails to show which rulings 
are objected to and merely offers to produce such 
information upon the trial, thereby wholly failing 
to support the temporary restraining order. 


VIL. 

Whether or not Judge Cristy complied with sec- 
tion 9812 of the Revised Laws of Hawaii 1945 with 
respect to the hearing and determination of the 
Grand Jury challenges does not present a federal 
question. 


VIII. 

The allegation that Judge Cristy was prejudiced 
is not supported by the facts. The laws of the Terri- 
tory of Hawaii afford an opportunity to challenge 
a judge for his bias or prejudice; the complaint 
fails to show that the plaintiffs ever made such a 
challenge; as shown by Exhibits B, C and D filed 
herewith and made a part hereof by reference, the 
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Honorable Cable A. Wirtz, the regularly appointed 
judge of the Circuit Court of the Second Judicial 
Circuit, voluntarily disqualified himself with re- 
spect to the Grand Jury challenges on the ground 
that he was a Jury commissioner, and said disquali- 
fication having necessitated the selection of another 
judge, the Honorable Albert M. Cristy was the 
choice of the plaintiffs for designation as the judge 
to preside in such matter, and was so designated. 


IX. 

In so far as the complaint alleges the failure to 
include women on said Grand Jury, the complaint 
is insufficient, for it fails to allege that any of the 
plaintiffs are women, and it appears upon the face 
of the complaint that the exclusion of women is 
required by section 83 of the Hawaiian Organic 
Act, a valid statute of the United States, the valid- 
ity of which is not attacked by the complaint. 


x. 

In so far as the composition of the Grand Jury 
of the Second Judicial Circuit of the Territory of 
Hawaii as now empaneled is attacked by the com- 
plaint for failure to comply with sections 9791 and 
9812 of the Revised Laws of Hawaii 1945, such 
allegations do not present a federal question. 


XI. 
The complaint fails to state a substantial federal 
question as to the validity of chapter 277 of the 
Revised Laws of Hawaii 1945, in that: 
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1. As shown by the decision of the Supreme 
Court of Hawaii in the case entitled ‘‘Territory of 
Hawaii v. Joseph Kaholokula, et al., No. 2657’’, a 
copy of which is herewith filed as Exhibit F and by 
reference made a part hereof, the portion of said 
ehapter 277 of the Revised Laws of Hawaii 1945 
involved in this proceeding does not apply to peace- 
ful picketing or peaceable assemblage or any of the 
rights which plaintiffs allegedly seek to protect, 
and said law is not vague or indefinite. 


2. Said complaint fails to allege that at the time 
of the occurrences referred to in Exhibits D and HE 
of the complaint, for which occurrences the in- 
dividual plaintiffs (other than Kawano) allege they 
fear criminal prosecution, plaintiffs were engaged 
in peaceful picketing or peaceable assembly, but on 
the contrary the complaint merely alleges that at 
unspecified times between July 10, 1947 and July 
15, 1947 they were engaged in ‘‘certain lawful, 
peaceful and constitutionally protected activities of 
Speech, press and assemblage and of peaceful pick- 
eure’, 


3. Said complaint shows on its face that de- 
fendants do not propose to prosecute the individual 
plaintiffs (other than Kawano) for peaceful picket- 
ing or peaceable assembly, and as to the remaining 
plaintiffs the complaint fails to show that any 
criminal or other proceedings against them are 
threatened. 


4. The complaint fails to show that freedom of 
the press is in any way involved. 
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XII. 

In preparing and presenting evidence to the 
Grand Jury of the Second Judicial Circuit, Terri- 
tory of Hawaii, the defendants, Walter D. Acker- 
man, Jr., E. R. Bevins and Wendell F. Crockett are 
acting as prosecuting officers of the Territory of 
Hawaii and not as individuals; an action against 
them seeking to restrain the presentation of such 
evidence is an action against the Territory of Ha- 
waii, which was not consented to be sued thereon. 


XUET: 

The complaint fails to show that the Attorney 
General and other prosecuting officers of the Terri- 
tory have acted beyond the scope of their authority, 
or that they are in any way or manner making any 
oppressive or malicious use of the legal process of 
the Territory of Hawaii, or that such officers are 
not acting in good faith in the performance oe their 
duties as such. 


XIV. 

A judge of a circuit court of the Territory of 
Hawaii cannot properly be made a party to a pro- 
ceeding in which an injunction is sought to restrain 
and stay proceedings pending in such circuit court, 
and this Court has no jurisdiction to issue an in- 
junction against a judge of a circuit court of the 
Territory fo Hawaii. 


XV. 
The complaint fails to show that any action 
against the plaintiffs or any of them is threatened 
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ally or as Governor of the Territory of Hawaii, 
and wholly fails to show a cause of action against 
him. 
xe. 
The complaint fails to state a cause of action 


for equitable relief or any other relief in favor of 
the unions or Jack Kawano. 


x VIL. 


The temporary restraining order does not fix a 
day certain when the same shall expire, but on the 
contrary purports to restrain said defendants 
‘pending the hearing of the order to show ecause’’, 
which period might exceed the maximum period 
of ten days specified by Rule 65 of the Federal 
Rules of Civil Procedure and the laws of the 
United States (28 U.S.C. sec. 38). 


Wherefore, defendants pray that said temporary 
restraining order be dissolved forthwith. 


Dated at Honolulu, T. H., this 8th day of Decem- 
ber, 1947. 


WALTER D. ACKERMAN, JR., 


Individually and as Attorney General of the Terri- 
tory of Hawaii, et al. 


[Endorsed]: Filed Dee. 8, 1947. 
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NOTICE OF MOTION SERVED 


To Harriet Bouslog, Myer C. Symonds, Gladstein, 
Andersen, Resner & Sawyer, & Herbert Resner, 
Attorneys for the Plaintiffs, 


Please take notice, that on December 10, 1947 at 
the hour of 10 o’clock a.m., or as soon thereafter 
as counsel may be heard, we shall present to the 
Honorable D. E. Metzger, Judge of the Above En- 
titled Court, in his courtroom in the Federal Build- 
ing, Honolulu, T. H., a motion to dissolve the 
temporary restraining order issued herein on De- 
cember 1, 1947. There is herewith served upon you 
a copy of the motion which will be presented to the 


Court at the time aforesaid. 


Dated at Honolulu, T. H., this 8th day of Decem- 
ber, 1947. 


/s/ RHODA V. LEWIS, 
Assistant Attorney General. 


/s/ WENDELL F. CROCKETT, 
RVL 
Deputy County Attorney, 
County of Maui, 
Attorneys for Defendants. 
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[Title of District Court and Cause. ] 
" RETURN TO ORDER TO SHOW CAUSE 


Come now the defendants above named and for 
their return to the order to show cause issued herein 
on December 1, 1947, show: 


I, 
The Court has no jurisdiction to issue a prelim- 
inary injunction, even under the complaint as 
amended, in that: 


1. Paragraph 14 of section 24 of the Judicial 
Code (Title 28, sec. 41(14) U.S.C.A.) does not ap- 
ply to this Court or to the Territory of Hawaii. 


2. There are no allegations in the complaint 
showing that the plaintiffs, International Long- 
Shoremen’s & Warehousemen’s Union, Territorial 
Council of International Longshoremen’s & Ware- 
housemen’s Union, and Jack Kawano have any 
right to or need of a preliminary injunction, only 
the sixteen individual plaintiffs (other than Ka- 
wano) being in any way involved in the pending 
criminal prosecution. 


3. The complaint fails to allege facts or circum- 
stances showing that the matter in controversy as 
to each of said sixteen individual plaintiffs exceeds 
Three Thousand Dollars ($3,000) exclusive of in- 
terest and costs, it appearing upon the face of the 
amended complaint that the allegations relating 
thereto are not well founded in law. Moreover, 
such facts as are alleged are not sufficiently defi- 
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nite and certain to justify a preliminary injunc- 
tion. In so far as the complaint endeavors to show 
that loss of employment and housing are involved, 
such allegations are not supportable on the facts, 
for it appears from the affidavit of C. C. Cadagan, 
filed herewith as Exhibit A and by reference made 
a part hereof, that attendance of said plaintiffs at 
the trial would not result in their loss of employ- 
ment or housing. 


ie 


The Court has no jurisdiction to issue a prelim- 
inary injunction, and there is no showing warrant- 
ing equitable relief in a federal court, in that: 


1. It appears upon the face of the complaint 
that it seeks to enjoin and restrain a criminal 
prosecution pending in a court of the Territory. 


2. Any stay of criminal proceedings pending in 
a court of the Territory is contrary to the pro- 
visions of the federal statutes applicable thereto. 


3. Courts of equity do not enjoin criminal prose- 
cutions; criminal proceedings in the course of which 
and on review of which all rights and defenses may 
be asserted, heard and determined by the circuit 
and supreme courts of the Territory, and, to the 
extent asserted under the laws and Constitution of 
the United States, by the Circuit Court of Appeals 
of the Ninth Circuit and the Supreme Court of the 
United States, do not constitute a threat of irrep- 
arable injury. 
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4. The complaint fails to show that any great 
and immediate irreparable injury to the plaintiffs 
is threatened, in that: 


a. ‘lhe complaint fails to show that more than 
one criminal proceeding is threatened, or that plain- 
tiffs or any of them are now being deterred from 
the enjoyment of rights or privileges under the 
Constitution or laws of the United States by fear 
of the criminal penalties imposed by said chapter 
277 of the Revised Laws of Hawaii 1945, or that 
anything at all is involved other than the possi- 
bility of prosecution for an alleged violation of the 
criminal laws of the Territory of Hawaii, with re- 
spect to matters which have already occurred. 


b. No loss of employment or housing is involved, 
as appears from the affidavit of C. C. Cadagan, 
filed herewith as Exhibit A and by reference made 
a part hereof. 


e. The complaint fails to show great and imme- 
diate irreparable injury with respect to rights to 
improve employment conditions or any other prop- 
erty rights. 


d). As to the plaintiff unions and Jack Kawano, 
no.right to or need of a preliminary injunction is 
shown. 


Tif. 


The questions sought to be raised in this proceed- 
ing as to the composition of the Grand Jury of 
the Second Judicial Cireuit as now impaneled are 
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res judicata, for as the complaint shows on its face 
and as shown by Exhibit E filed herewith and made 
a part hereof by reference, such questions have 
been heard and determined by a territorial court 
of competent jurisdiction. No sufficient grounds 
to collaterally attack the decision of said court are 
shown. 


IV. 

This Court has no jurisdiction to review the 
rulings of said territorial court, such review being 
confined to and available in a court of appellate 
jurisdiction. 


V. 

Even if the plaintiffs were entitled to have this 
Court review the rulings of Judge Cristy (which 
defendants deny), the complaint is indefinite and 
uncertain in that it fails to show which rulings 
are objected to and merely offers to produce such 
information upon the trial, thereby failing to afford 
defendants notice of the grounds upon which the 
preliminary injunction is sought. 


Vale 
Whether or not Judge Cristy complied with sec- 
tion 9812 of the Revised Laws of Hawaii 1945 with 
respect to the hearing and determination of the 
Grand Jury challenges does not present a federal 
question. 


VIL. 
The allegation that Judge Cristy was prejudiced 
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is not supported by the facts. The laws of the 
Territory of Hawaii afford an opportunity to chal- 
lenge a judge for his bias or prejudice; the com- 
plaint fails to show that the plaintiffs ever made 
such a challenge; as shown by Exhibits B, C and D 
filed herewith and made a part hereof by reference, 
the Honorable Cable A. Wirtz, the regularly ap- 
pointed judge of the Circuit Court of the Second 
Judicial Circuit, voluntarily disqualified himself 
with respect to the Grand Jury challenges on the 
ground that he was a jury commissioner, and said 
disqualification having necessitated the selection of 
another judge, the Honorable Albert M. Cristy was 
the choice of the plaintiffs for designation .as the 
judge to preside in such matter, and was so desig- 
nated. 


VIII. 

In so far as the complaint alleges the failure to 
include women on said Grand Jury, the complaint 
is insufficient, for it fails to allege that any of the 
plaintiffs are women, and it appears upon the face 
of the complaint that the exclusion of women is 
required by section 83 of the Hawaiian Organic 
Act, a valid statute of the United States, the valid- 
ity of which is not attacked by the complaint. 


TX. 

In so far as the composition of the Grand Jury of 
the Second Judicial Circuit of the Territory of 
Hawaii as now impaneled is attacked by the com- 
plaint for failure to comply with sections 9791 and 
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9812 of the Revised Laws of Hawaii 1945, such 
allegations do not present a federal question. 


De 
The complaint fails to state a substantial federal 
question as to the validity of chapter 277 of the 
Revised Laws of Hawaii 1945 and the convening 
of a three-judge court is not warranted, in that: 


1. As shown by the decision of the Supreme 
Court of Hawaii in the case entitled ‘‘ Territory 
of Hawaii v. Joseph Kaholokula, et al., No. 26577’, 
a copy of which is herewith filed as Exhibit F and 
by reference made a part hereof, the portion of 
said chapter 277 of the Revised Laws of Hawaii 
1945 involved in this proceeding does not apply to 
peaceful picketing or peaceable assemblage or any 
of the rights which plaintiffs allegedly seek to pro- 
tect, and said law is not vague or indefinite. 


2. Said complaint shows on its face that defend- 
ants do not propose to prosecute the individual 
plaintiffs (other than Kawano) for peaceful picket- 
ing or peaceable assembly, and as to the remain- 
ing plaintiffs the complaint fails to show that any 
criminal or other proceedings against them are 
threatened. 


3. The allegations of the complaint do not pre- 
sent a justiciable controversy concerning future 
enforcement of said chapter 277 of the Revised 
Laws of Hawaii 1945, in cases not now pending. 


4. Said complaint fails to allege that at the time 
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of the occurrences referred to in Exhibits D and 
E of the complaint, for which occurrences the in- 
dividual plaintiffs (other than Kawano) allege they 
fear criminal prosecution, plaintiffs were engaged 
in peaceful picketing or peaceable assembly, but 
on the contrary the complaint merely alleges that 
at unspecified times between July 10, 1947 and 
July 15, 1947 they were engaged in ‘‘certain lawful, 
peaceful and constitutionally protected activities of 
speech, press and assemblage and of peaceful pick- 
eting’’. 


5. The complaint fails to show that freedom of 
the press is in any way involved. 


XI. 

In preparing and presenting evidence to the 
Grand Jury of the Second Judicial Circuit, Terri- 
tory of Hawaii, the defendants, Walter D. Acker- 
man, Jr., E. R. Bevins and Wendell F. Crockett 
are acting as prosecuting officers of the Territory 
of Hawaii and not as individuals; in considering 
such evidence the grand jurors of the Circuit Court 
of the Second Judicial Circuit, Territory of Ha- 
wall, are acting as officers of the Territory of 
Hawaii and not as individuals; in convening the 
Grand Jury into session and receiving the indict- 
ments presented by it the Honorable Cable A. 
Wirtz is acting as a judge of a court of record of 
the Territory of Hawaii and not as an individual; 
an action against them seeking to restrain the con- 
vening of said Grand Jury, the presentation or 
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consideration of such evidence, or the receiving of 
such indictment, is an action against the Territory 
of Hawaii, which has not consented to be sued 
thereon. 


XII. 

The complaint fails to show that the Attorney 
General and other prosecuting officers of the Terri- 
tory have acted beyond the scope of their authority, 
or that they are in any way or manner making any 
oppressive or malicious use of the legal process 
of the Territory of Hawaii, or that such officers 
are not acting in good faith in the performance of 
their duties as such. 


POLIT. 

A judge of a circuit court of the Territory of 
Hawaii and the grand jurors thereof cannot prop- 
erly be made parties to a proceeding in which an 
injunction is sought to restrain and stay proceed- 
ings pending in such circuit court, and this Court 
has no jurisdiction to issue an injunction against 
a judge of a circuit court of the Territory of Ha- 
wail or the grand jurors thereof. 


XIV. 

The complaint fails to show that any action 
against the plaintiffs or any of them is threatened 
by the defendant, Ingram M. Stainback, individu- 
ally o1 as Governor of the Territory of Hawaii, by 
the defendant Jean Lane, individually or as Chief 
of Police of the County of Maui, or by any of the 
Jury Commissioners, individually or in their official 
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eapacity, and the complaint wholly fails to show a 
right to a preliminary injunction against them. 


XV. 


The complaint fails to state a cause of action for 
equitable relief or any other relief in favor of the 
unions or Jack Kawano. 


Wherefore, defendants pray: 


1. That the Court find and decide that there is 
no substantial federal question within the jurisdic- 
tion of the Court concerning the validity of a 
statute of the Territory, that the Court deny the 
request for a court of three judges, and that the 
Court deny the motion for a preliminary injunction 
forthwith. 


2. That should this matter be heard by a court . 
of three judges the motion for a preliminary in- 
junction be denied by said Court. 


Dated at Honolulu, T. H., this 8th day of Septem- 
ber, 1947. 


/s/ RHODA V. LEWIS, 
Assistant Attorney General. 


/3/ WENDELL F. CROCKETT, 
RVL 
Deputy County Attorney, 
County of Maui. 
Attorneys for Defendants. 


[Endorsed]: Filed Dec. 8, 1947. 
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Exhibits on Motion to Dissolve Temporary Re- 
straining Order and on Return to Order to 
Show Cause. 


EXHIBIT A 


In the United States District Court 
For the District of Hawai 


Civil No. 828 


INTERNATIONAL LONGSHOREMEN’S' & 
WAREHOUSEMEN’S UNION, a voluntary, 
unincorporated association and labor union; et 
aul} 

Plaintiffs, 
VS. 


WALTER D. ACKERMAN, JR., individually and 
as Attorney General of the Territory of Ha- 
wali; et al., 

Defendants. 


AFFIDAVIT OF C. C. CADAGAN 


Territory of Hawaii, 
City and County of Honolulu—ss. 

C. C. Cadagan, being first duly sworn, deposes 
and says that he is a Vice President of Hawaiian 
Pineapple Company, Limited; that the following 
named individuals are presently in the employ of 
said Company on its Lanai Plantation: Diego Bar- 
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bosa, John Maile, Victor Degamo, Harry Kapena 
Kaopuiki, Isami A. Nitta, Ah Sing Ah Ho, James 
Kia Aikala, Shigeru Yagi, Basiliso Arruiza, Midori 
Oda, Shigeyuki Matsuura, Abraham Makekau, Elpi- 
dio Siruet, Mariano Baldua, Narcisso Sipe and 
Antonio Mendes; that the following house rule 
of said Company governs the discharge of em- 
ployees for absence from employment: 


‘“Causes for Discipline or Discharge 


% * * 


12. Unexcused absences except in cases of 
emergencies or in case of sickness when notice 
must be given as soon as possible. During any 
one (1) month period any unexcused absences 
shall be treated as follows: The first offense 
may result in a warning, the second offense may 
result in a layoff or discharge. An employee 
who fails to report to work for five (5) con- 
secutive working days without proper authori- 
zation and notification shall be dropped from 
the rolls’’; | 


that it has been and will continue to be the policy 
of said company to grant excuses for absence 
deemed by said Company to be on reasonable 
grounds and of reasonable duration; that, in re- 
sponse to inquiry by the Attorney General of the 
Territory of Hawaii, said Company has determined 
that, upon their application, the absence from work 
of the above-named employees made necessary by 
indictment or prosecution for violation of the laws 
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of the Territory of Hawaii will be excused by the 
Company. 
/s/ ©. G. CADAGAN. 

Subscribed and sworn to before me this 5th day 
of December, 1947. 

[Seal] /s/ [Megible. ] 
Notary Public, First Judicial Circuit, Territory of 

Hawaii. 
My Commission Expires June 30, 1949. 


EXHIBIT B 
In the United States District Court 
for the District of Hawaii 
Civil No. 828 
INTERNATIONAL LONGSHOREMEN’S'  & 
WAREHOUSEMEN’S UNION, A voluntary, 
unincorporated association and labor union, 
et al., 
Plaintiffs, 
VS. 


WALTER D. ACKERMAN, JR., individually and 
as Attorney General of the Territory of Hawaii, 


et al., 
Defendants. 


AFFIDAVIT OF RHODA V. LEWIS 
Assistant Attorney General 
Territory of Hawaii, 
City and County of Honolulu—ss. 
Rhoda V. Lewis, being first duly sworn, deposes 
and says: That she is the duly qualified and acting 
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Assistant Attorney General of the Territory of Ha- 
wali, as such is one of the attorneys for the defend- 
ants in the above-entitled matter, and also as such 
has participated, on behalf of the prosecution, in the 
matter of the challenges to the Grand Jury made 
in the Circuit Court of the Second Judicial Circuit 
of the Territory of Hawaii. 

That on August 4, 1947 or August 5, 1947 depo- 
nent attended a conference in the chambers of Asso- 
ciate Justice KE. C. Peters of the Supreme Court of 
the Territory of Hawaii concerning the disqualifica- 
tion of Judge Cable A. Wirtz, the regularly ap- 
pointed judge of said second judicial circuit, to pass 
on said challenges. That as appears from Exhibit 
C-1 herein, Judge Wirtz had suggested his dis- 
qualification on the ground that he should not sit 
on his own acts as Jury Commissioner. That Harriet 
Bouslog, attorney for the defendants in said Circuit 
Court, who presented said challenges to the Grand 
Jury, and who are plaintiffs herein, was present at 
said conference, and stated that her clients did not 
take the position that Judge Wirtz was disqualified. 
That Judge Wirtz nevertheless disqualified himself, 
filing a supplemental certificate (Exhibit C-2 
herein). 

That on the same day or shortly thereafter, de- 
ponent discussed with Mrs. Bouslog the matter of 
the designation of another judge to sit on the hear- 
ing and determination of said challenges; that Mrs. 
Bouslog stated that the Honorable Albert M. Cristy 
was the preference of her clients for designation to 
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sit in such matter; that deponent having no objec- 
tion to the designation of said Judge Cristy, Mrs. 
Bouslog and deponent conveyed this information to 
Associate Justice E. C. Peters of the Supreme Court 
of the Territory of Hawaii, presiding in the absence 
of Chief Justice S. B. Kemp; and that said Judge 
Cristy was duly designated to hear and determine 
the challenges to the Grand Jury of the Second 
Judicial Circuit of the Territory of Hawaii which 
had been presented by Mrs. Bouslog’s clients, as 
shown by Exhibit D herein. 

That Exhibits C and D are true and correct copies 
of the certificates and order above mentioned, and 
that Exhibit E herein is a true copy of the amended 
challenges to the said Grand Jury above mentioned, 
as further amended on the hearing thereof. 


/s/ RHODA V. LEWIS. 
Subscribed and sworn to before me this 6th day 
of December, 1947. 
[Seal] 
/s/ ELEANOR PRENDERGAST, 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. 
My commission expires: September 16, 1950. 
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Perera rT C-1 


In the Circuit Court of the Second Circuit, 
Territory of Hawaii 


RIOT AND UNLAWFUL ASSEMBLY 
Criminal No. 2413 


TERRITORY OF HAWATI, 
Plaintiff, 
VS. 


DIEGO BARBOSA, JOHN MAILE, VICTOR 
DEGAMO, HARRY KAPENA KAOPUIKI, 
ISAMI A. NITTA, AH SING AH HO, 
JAMES KAI AIKALA, SHIGERU YAGI, 
BASILISO ARRUIZA, MIDORI ODA, SHI- 
GEHEYUKI MATSUURA, 

Defendants. 


RIOT AND UNLAWFUL ASSEMBLY 
Criminal No. 2412 


TERRITORY OF HAWAIL, 
Plaintiff, 
VS. 


ABRAHAM MAKEKAU, ELPIDIO SIRUET, 
MARIANO BALDUA, NARCISSO SIPE, 
ANTONIO MENDES, 

Defendants. 


CERTIFICATE OF DISQUALIFICATION AS 
TO MOTIONS AND CHALLENGES DI- 
RECTED AGAINST THE GRAND JURY 


On July 29, 1947, prior to the retirement of the 
Grand Jury of the Circuit Court, Second Circuit, 
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Territory of Hawaii, into session a Challenge for 
Cause to the grand jury panel as a whole, a Motion 
to Quash the grand jury panel as a whole, a Motion 
to Dissolve the entire grand jury list and discharge 
all members thereof, a Demand for Voir Dire hear- 
ings on challenges to grand jury panel and motion 
to quash and dissolve the grand jury panel and dis- 
charge the members thereof, a Challenge to Indi- 
vidual grand jurors for cause, an Affidavit of John 
Maile and a Memorandum on points and authorities 
were filed in these proceedings. A Motion to set the 
challenges and various motions referred to for hear- 
ing was granted and the matter was set for hearing 
tentatively for September 2, 1947, at 9:00 a.m. 

On examination of the various motions and chal- 
lenges it appears that the actions of the Jury Com- 
mission, of which by law the court is a member, have 
been directly challenged requiring a determination 
as to questions of fact and although no suggestion 
or motion or disqualification has been advanced by 
Defendants, or any of them, still the court feels that 
it can not sit on trial of its own actions as a Jury 
Commissioner. 

Accordingly, by virtue of the provisions of Sec- 
tion 9573 of the Revised Laws of Hawaii, 1945, the 
court feels that it should disqualify itself as to the 
motions and challenges above referred to in these 
eases. 

Therefore, this court, on its own motion, stands 
disqualified to hear the motions and challenges above 
referred to in these matters and will so inform the 
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Chief Justice of the Territory of Hawaii so that a 
substitute judge may be appointed to act on said 
motions and challenges. 
Dated at Wailuku, Maui, Territory of Hawaii, 
this 31st day of July, A. D., 1947. 
[Seal] 
CABLE A. WIRTZ, 
Judge, Circuit Court, 
Second Circuit, T. H. 


Filed July 31, 1947. 


EXHIBIT C-2 


In the Cireuit Court of the Second Circuit, 
Territory of Hawaii 


RIOT AND UNLAWFUL ASSEMBLY 
Criminal No. 2413 


TERRITORY OF HAWATI, 
Plaintiff, 
vs. 


DIEGO BARBOSA, JOHN MAILE, VICTOR 
DEGAMO, HARRY KAPENA KAOPUIKI, 
ISAMI A. NITTA, AH SING AH HO, 
JAMES KIA AIKALA, SHIGERU YAGI, 
BASILISO ARRUIZA, MIDORI ODA, SHI- 
GEYUKI MATSUURA, 

Defendants. 
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RIOT AND UNLAWFUL ASSEMBLY 
Criminal No. 2412 


TERRITORY OF HAWATI, 
Plaintiff, 
VS. 


ABRAHAM MAKEKAU, ELPIDIO SIRUET, 
MARIANO BALDUA, NARCISSO SIPE, 
ANTONIO MENDES, 

Defendants. 


SUPPLEMENTAL CERTIFICATE OF DIS- 
QUALIFICATION AS TO MOTIONS AND 
CHALLENGES DIRECTED AGAINST 
THE GRAND JURY 


This certificate is supplemental to that filed herein 
on July 31st, 1947. 

The various challenges and motions referred to 
therein, amongst other things, charge that the Jury 
Commission of the Second Cireuit Court in sub- 
stance deliberately, intentionally and systematically, 
in derogation of the rights of defendants, discrim- 
inated in selecting the Grand Jury list for the Jan- 
uary Term of Court, 1947 against the laboring class, 
against races other than the Caucasian race, against 
the feminine sex and against residents of the Island 
of Lanai. The Court, in addition to being a member 
of the Jury Commission by statutory requirement, 
was in fact active in all deliberations of the Jury 
Commission and actively participated in the selec- 
tion of the Grand Jury List above referred to. The 
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above referred to motions and challenges likewise 
request an examination of each of the jury com- 
missioners. Counsel for defendants have orally 
stated to the Court that they do intend to examine 
the Court in connection with the activities of the 
Jury Commission. 

The anomalous situation then arises where the 
Court is placed in a position of being one of the 
officials whose actions are challenged, a material 
witness to the issues involved, and likewise the 
Judge to hear and determine those issues. Such a 
situation is, in the opinion of the Court, contrary to 
the fundamental concepts of the American judicial 
process. 

The Court has no bias or prejudice against the 
defendants or any of them. It is the Court’s ruling 
that he cannot preside in the hearing on the motions 
and challenges because a judge cannot be a partici- 
pant in the proceeding before him to the extent 
above indicated. Accordingly, the last sentence of 
section 9573, R. L. 1945, applies. This Court stands 
disqualified to hear said motions and challenges. 

Dated at Honolulu, Oahu, T. H. this 5th day of 
August, A. D., 1947. 


/s/ CABLE A. WIRTZ, 
Judge, Circuit Court, 
Second Circuit, T. H. 


Filed August 5, 1947. 
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EXHIBIT D 


In the Supreme Court of the Territory of Hawaii 

In the Matter of the Disqualification of the Honor- 
able Cable A. Wirtz, Judge of the Circuit Court 
of the Second Circuit, Territory of Hawaii, to 
Hear and Determine Certain Matters Herein 
Set Forth, and Authorizing the Honorable A. 
M. Cristy, Second Judge of the Circuit Court 
of the First Circuit, Territory of Hawaii, to 
Hear and Determine Said Matters and Other 
Like Matters. 


ORDER AND AUTHORIZATION 


It appearing that the Honorable Cable A. Wirtz, 
Judge of the Circuit Court of the Second Circuit, 
Territory of Hawaii, is disqualified to hear and 
determine the issues presented by certain motions 
and challenges directed against the grand jury of 
said circuit which were filed in those certain pro- 
ceedings in said cireuit court entitled and numbered 
Territory of Hawaii, Plaintiff, vs. Diego Barbosa, 
et al., Defendants, Criminal No. 2418, and Territory 
of Hawaii, Plaintiff, vs. Abraham Makekau, et al., 
Defendants, Criminal No. 2412; 

Now, therefore, by virtue of the authority vested 
in me by law, and particularly by the provisions 
of sections 9642 and 9602 of the Revised Laws of 
Hawaii 1945, I hereby authorize and require the 
Honorable A. M. Cristy, Second Judge of the Cir- 
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eult Court of the First Cireuit, Territory of Hawaii, 
to hear and determine the issues presented by the 
motions, challenges and related papers heretofore 
filed in said proceedings: to wit, challenge for cause 
to the grand jury panel as a whole, motion to quash 
erand jury panel as a whole, motion to dissolve en- 
tire grand jury list and to discharge all the members 
thereof; demand for voir dire hearing on challenge 
to grand jury panel and motions to quash and dis- 
solve grand jury panel and discharge members 
thereof; challenge to individual grand jurors for 
cause; and affidavit of John Maile. 

And I Further authorize and require the said 
Honorable A. M. Cristy to hear and determine any 
additional supplementary or amended motions or 
challenges which may hereafter be filed, as well as 
any other matters relating to such motions or chal- 
lenges, in any proceeding above designated or other- 
wise, directed against the grand jury list heretofore 
selected for the January term of court 1947 of said 
circuit. 

Witness my hand in the absence of the Chief Jus- 
tice of the Supreme Court of the Territory of Ha- 
waii and the seal of the Supreme Court of the Terri- 
tory of Hawaii at Honolulu, T. H., this 7th day of 
August, 1947. 

iC. PETERS, 
Associate Justice, Supreme 
Court, Territory of Hawaii. 


Filed August 7, 1947. 
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EXHIBIT E 


In the Circuit Court of the Second Judicial Circuit, 
Territory of Hawaii 


RIOT AND UNLAWFUL ASSEMBLY 


TERRITORY OF HAWATI, 
Plaintiff, 
VS. 


DIEGO BARBOSA, JOHN MAILE, VICTOR 
DEGAMO, HARRY KAPENA KAOPUIKT, 
ISAMI A. NITTA, AH SING AH HO, 
JAMES KIA AIKALA, SHIGERU YAGI, 
BASILISO ARRUIZA, MIDORI ODA, SHI- 
GEYUKI MATSUURA, 

Defendants. 


RIOT AND UNLAWFUL ASSEMBLY 


TERRITORY OF HAWATI, 
Plaintiff, 
VS. 


ABRAHAM MAKEKAU, ELPIDIO SIRUET, 
MARIANO BALDUA, NARCISSO SIPE, 
ANTONIO MENDES, 

Defendants. 


I. 

FIRST AMENDED CHALLENGE FOR CAUSE 
TO THE GRAND JURY PANEL AS A 
WHOLE AND TO THE GRAND JURY AR- 
RAY IN THE ABOVE-ENTITLED CAUSE 
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II. 

FIRST AMENDED MOTION TO QUASH 
GRAND JURY PANEL AS A WHOLE, 
AND GRAND JURY ARRAY IN THE 
ABOVE-ENTITLED CAUSE 


DDE 

FIRST AMENDED MOTION TO DISSOLVE 
ENTIRE GRAND JURY LIST AND TO 
DISCHARGE ALL THE MEMBERS 
THEREOF AND TO DISSOLVE GRAND 
JURY ARRAY IN THE ABOVE- 
ENTITLED CAUSE AND TO DISCHARGE 
AND DISMISS ALL THE MEMBERS 
THEREOF 


Come now the defendants above named, per- 
sonally, and by their counsel, Harriet Bouslog and 
Herbert Resner, and, having been held to answer 
a charge for a criminal offense, to wit, riot and 
unlawful assembly, before the above-entitled court 
and the grand jury thereof and an array of said 
grand jury, do herewith make the following chal- 
lenge and motions in connection with the within 
charges and cause: 


al. 

Defendants, and each of them, challenge for 
cause the grand jury panel as a whole, and the 
particular array before whom it is expected that 
the cases of these defendants will be submitted. 
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Exhibit E—(Continued) 


I. 
Defendants, and each of them, move the above- 
entitled court to quash the said grand jury panel 
as a whole, and the particular array before whom it 


is expected that the cases of these defendants will 
be submitted. 


j0k. 

Defendants, and each of them, move the above- 
entitled court to dissolve the said grand jury list 
as a whole and discharge from service on said grand 
jury each and every member thereof, and dissolve 
the particular array of said grand jury before whom 
it is expected that the cases of these defendants will 
be submitted, and to dismiss and discharge from 
erand jury service each and everv one of said grand 
Jumons: 

Defendants, and each of them, state and rely upon 
the following grounds, and each of them, in support 
of the foregoing challenge and motions, and state 
and allege that if said grand jury and grand jury 
array are permitted to consider, deliberate upon, 
return indictments, or take any action whatsoever 
with regard to or against defendants, or any of 
them, in the instant or any ease, their rights will 
be violated as follows: 


1) Said grand jury and grand jury array con- 
sidering the instant cases have been chosen, selected, 
formed and returned by the grand jury commission 
of the above-entitled court and said court, and its 
officers, agents and representatives, in a manner 
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contrary to and in violation of the 14th Amendment 
to the Constitution of the United States. 

That if said grand jury and grand jury array is 
permitted to or does consider the charges against 
defendants, or any of them, or return indictment 
against them, or any of them, defendants, and each 
of them, will be deprived of and denied their rights 
under said 14th Amendment, to wit, they will be 
deprived of and denied due process of law, the equal 
protection of the laws, and their privileges and im- 
munities as citizens of the United States, or as per- 
sons entitled to the protection of the laws of the 
United States, will be abridged. 

In support of this ground of challenge defendants, 
and each of them, allege and assert that said grand 
jury and grand jury array is composed almost in 
its entirety of members of the employer class, and 
their representatives, agents and servants. That in 
the selection, formation, composition and return of 
said grand jury and grand jury array the said jury 
commission and court, and its officers, agents and 
representatives, have systematically, deliberately 
and intentionally selected and chosen members of 
said employer class and their representatives, agents 
and servants to serve thereon, and systematically, 
deliberately and intentionally excluded therefrom 
and denied membership thereon to members of the 
working or employee class, and members of trade 
unions. 

Defendants, and each of them, further allege and 
assert that because of the reasons aforesaid said 
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grand jury and grand jury array does not truly, 
fairly nor honestly represent a fair and impartial 
cross section of the community over which the above- 
entitled court and grand jury and grand jury array 
possess jurisdiction. That said grand jury and grand 
jurv array are partial, partisan and biased in their 
composition and membership, all of which is con- 
trary to and violative of the accepted American 
tradition of a fair, impartial and unbiased grand 
jury and grand jury array. 

Defendants, and each of them, further allege and 
assert because of the reasons aforesaid, that if said 
grand jury and grand jury array is permitted to 
consider, deliberate upon, and return indictments 
against defendants, or any of them, or otherwise 
consider the instant charges, defendants, and each 
of them, will be denied a fair, impartial and repre- 
sentative grand jury and grand jury array and 
thereby the lives, liberty and property of said de- 
fendants, and each of them, will be placed in 
jeopardy and they will be threatend with the depri- 
vation of their said lives, liberty and property with- 
out due process of law. 

That they will be deprived of and denied the equal 
protection of the laws in that defendants, and each 
of them, are entitled to a jury of their peers, and 
the composition and membership of the instant 
grand jury is not one of their peers. 

That the privileges and immunities of defendants, 
and each of them, as citizens of the United States, 
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or as persons entitled to the protection of the laws 
of the United States, will be abridged in that they 
will be denied a fair, impartial and representative 
grand jury and grand jury array. 


2) Said grand jury and grand jury array con- 
sidering the instant charges have been chosen, se- 
lected, formed and returned by the Jury commission 
of the above-entitled court and said court, its officers, 
agents and representatives, in violation of, and con- 
trary to the 5th and 6th Amendments to the Consti- 
tution of the United States, and particularly the 
grand jury and grand jury array have been so 
formed, constituted, selected and returned contrary 
to and in violation of the due process of law clause 
of the 5th Amendment, and are not an impartial 
grand jury and grand jury array as required by the 
said 5th and 6th Amendments. 

Defendants, and each of them, by this reference, 
reallege and incorporate in this ground of objection 
and challenge to said grand jury as a whole and the 
grand jury array herein the same reasons and 
grounds set forth in paragraph I hereinabove, with 
the same force and effect as though said grounds 
were set forth in full hereinafter. 

Defendants particularly assert and allege that 
said grand jury and grand jury array do not rep- 
resent a true, proper, unbiased, impartial and rep- 
resentative cross section of the community wherein 
the above-entitled court and grand jury have juris- 
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diction in that the jury commission of the above- 
entitled court and said court, its officers, agents and 
representatives, have systematically, deliberately 
and intentionally selected members of the employer 
class and their representatives, agents and servants 
to serve upon said grand jury and grand jury array, 
and have deliberately, systematically and intention- 
ally excluded therefrom members of the working or 
employee class, and trade unionists. 

That defendants thereby have been denied and 
deprived of a fair and impartial grand jury and 
grand jury array, all contrary to and in violation 
of the said 5th and 6th Amendments. 


3) Defendants, and each of them, challenge and 
object to said grand jury, and the whole thereof, 
and said grand jury array, and assert and allege 
that the jury commission of the above-entitled court 
and said court, its officers, agents and representa- 
tives, have selected, formed, chosen and returned 
said grand jury and grand jury array in violation 
of and contrary to the provisions of the 19th Amend- 
ment to the Constitution of the United States, which 
provides that the rights of citizens of the United 
States to vote shall not be denied or abridged by 
the United States or by any state on account of sex. 

Defendants, and each of them, allege and assert 
that the said jury commission and court, its officers, 
agents and representatives, have systematically, de- 
liberately and intentionally excluded members of 
the female sex from the membership and composi- 
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tion of said grand jury and grand jury array and 
that there are no female members thereof. 

That there are a large number of females, other- 
wise fully qualified, in the community over which 
the above-entitled court and grand jury and grand 
jury array possess jurisdiction and the failure and 
refusal of the said jury commission and court, its 
officers, agents and representatives, to include fe- 
males and a representative number thereof upon the 
said grand jury is violative of the said 19th Amend- 
ment, and further is violative of the 5th, 6th and 
14th Amendments of the Constitution of the United 
States. 

That the deliberate and intentional elimination of 
females from said grand jury and grand jury array, 
as aforesaid, has rendered said grand jury and 
grand jury array not truly or fairly representative 
of the community wherein said court and jury have 
jurisdiction, and said grand jury and grand jury 
array thereby is not a true, proper, fair or repre- 
sentative cross section thereof. 

That defendants thereby have been denied and 
deprived of a fair and impartial grand jury and 
grand jury array and defendants’ rights under all 
of said Amendments to the Constitution of the 
United States thereby have been denied, abridged 
and violated. 


4) Defendants, and each of them, allege and as- 
sert that the jury commission of the above-entitled 
court and said court, its officers, agents and repre- 
sentatives, have selected, composed, formed and re- 
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turned said grand jury and grand jury array con- 
trary to and in violation of the 5th, 6th and 14th 
Amendments of the Constitution of the United 
States in the following respects: 

That said jury commission and court, its officers, 
agents and representatives, have deliberately, sys- 
tematically and intentionally included in the mem- 
bership of said grand jury and grand jury array 
by deliberate selection and inclusion therein a far 
larger proportion of persons of the Caucasian race 
than of non-Caueasian races resident within the 
jurisdiction of the above-entitled court and grand 
jury and grand jury array when regard is had to 
the population composition of said area, the fact 
being that the overwhelming majority of the popu- 
lation of said area is of races and nativity other 
than Caueasian. 

That said jury commission and court, its officers, 
agents and representatives, have deliberately, sys- 
tematically and intentionally excluded from the 
membership and composition of said grand jury and 
grand jury array members of non-Caucasian races, 
resident of the area wherein the above-entitled court 
and jury have jurisdiction when regard is had to 
the population composition of said areas as afore- 
said. 

That by deliberately so selecting an undue and 
improper proportion of members of the Caucasian 
race as members of said grand jury and grand jury | 
array, and deliberately excluding therefrom a fair — 
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and proper proportion of non-Caueasian races from 
said grand jury and grand jury array, as aforesaid, 
said jury commission and court, its officers, agents 
and representatives, have deprived and denied the 
defendants, and each of them, of a fair, impartial 
and unbiased grand jury and grand jury array, and 
rendered said grand jury not truly, properly or 
fairly representative of the community wherein 
said grand jury and court have jurisdiction, all 
violative and in deprivation of the rights of de- 
fendants, and each of them, under the aforesaid 5th, 
6th and 14th Amendments to the Constitution of 
the United States. 

5) Defendants, and each of them, allege and assert 
that the jury commission of the above-entitled court 
and the said court, its officers, agents and represen- 
tatives, have composed, formed, selected and re- 
turned the said grand jury and grand jury array in 
this case contrary to and in violation of the 5th, 
6th and 14th Amendments to the Constitution of 
the United States in that said jury commission and 
court, its officers, agents and representatives, have 
deliberately and systematically chosen, formed, 
selected and returned said grand jury and said 
grand jury array in this case from amongst the 
residents of a particular geographical area over 
which the above-entitled court and jury possess 
jurisdiction and have systematically and deliberately 
excluded from said grand jury and said grand jury 
array in this case residents of other geographical 
locations within the said area. 
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That the grand jury array in this case is com- 
posed of 19 residents of the Island of Maui and 2 
residents of the Island of Molokai. That there are 
no residents of the Island of Lanai upon the grand 
jury array in this case. That the aforesaid Islands 
constitute the geographical area over which the 
above-entitled grand jury and grand jury array and 
court possess Jurisdiction. 

That said Jury commission and court, its officers, 
agents and representatives, have systematically and 
deliberately formed, selected, and returned said 
grand jury and grand jury array in this case by 
placing thereon an overwhelming number of resi- 
dents of the Island of Maui and have deliberately 
excluded residents of the Islands of Molokai and 
Lanai. That thereby said jury commission and 
court, its officers, agents and representatives, have 
deliberately excluded from said grand jury and 
said grand jury array in this case residents of geo- 
graphical areas who are otherwise qualified to serve 
upon said grand jury and grand jury array-in this 
case. 

That thereby said grand jury and grand jury 
array in this case do not represent and are not a 
fair, true, impartial and representative cross sec- 
tion of the community over which said grand jury 
and court possess jurisdiction, and thereby defend- 
ants, and each of them, have been denied a fair, im- 
partial and unbiased grand jury and grand jury 
array in violation of their rights under the afore- 
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said 5th, 6th and 14th Amendments to the Consti- 
tution of the United States. 


6) Defendants, and each of them, object to the 
consideration of their cases by and challenge said 
grand jury and the grand jury array in this case 
upon the further ground that Section 9791 (4) of 
the Revised Laws of Hawaii, 1945, which describes 
the qualifications of jurors to include the require- 
ment that grand jurors must “understandably 
speak, read and write the English language”’ is con- 
trary to and in violation of the 5th and 14th Amend- 
ments to the Constitution of the United States. 

Said term ‘‘understandably”’ is not a phrase which 
is intelligible or understandable on its face, but is 
indefinite, vague and general and thereby its appli- 
eation and definition are left to the discretion, and 
subject to the abuse thereof, of the said jury com- 
mission. 

That said statute creates no standard of conduct, 
meaning or common sense understanding for the 
application of said term and since said term forms a 
basis for the selection of grand jurors who are to 
sit upon the consideration and return of indict- 
ments in criminal cases and the instant case, it vests 
the said jury commission and court with power to, 
and they have in the instant case, hand-picked a 
jury according to their personal likes, dislikes, prej- 
udices and predilections, and defendants, and each 
of them, thereof, have been denied a fair, impartial 
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and unbiased jury in violation of their rights under 
the 5th, 6th and 14th Amendments to the Consti- 
tution of the United States. 

That said requirement that a grand juror ‘‘under- 
standably’’ speak, read and write the English 
language is particularly objectionable in the light 
of the geographical and historical setting in which 
it is employed. The native tongues of the citizenry 
of the area over which the above-entitled court and 
grand jury have jurisdiction are other than English, 
and thereby the requirement of a special knowledge 
of English, which in fact this qualification requires, 
ean and does have the effect of disqualifying and 
has disqualified in the instant grand jury and the 
grand jury array in this case large numbers of 
otherwise qualified citizens, and barred them from 
erand jury duty. 

That thereby said grand jury and the grand jury 
array in this case are not a true, fair, proper or 
impartial cross section of the said community over 
which they and said court exercise jurisdiction, and 
defendants, and each of them, have been denied a 
fair, impartial and unbiased grand jury and grand 
jury array, all in contravention of defendants’ 
rights under said 5th, 6th and 14th Amendments. 


7) That Section 9791 (4) of the Revised Laws of 
Hawaii, 1945, which requires that a grand juror 
must ‘‘understandably speak, read and write the 
English language’’ is unconstitutional and in viola- 
tion of the 5th, 6th and 14th Amendments to the 
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Constitution of the United States in that said 
statute purports to set up a qualification for grand 
jury duty inconsistent with and contrary to said 
constitutional amendments. 

That this requirement is in conflict with the right 
of United States citizenship. That such a qualifica- 
tion has the effect of and has denied membership 
on the instant grand jury and grand jury array in 
this case to otherwise qualified citizens and thereby 
is a grand jury and grand jury array composed of 
a particular class or group of citizens, namely, those 
of more formal education; and those of less formal 
education have been systematically and deliberately 
excluded. 

That said grand jury and grand jury array do not 
represent a true, fair, impartial or representative 
cross section of the community in the area over 
which said court and grand jury possess jurisdic- 
tion and defendants, and each of them, thereby 
have been deprived of and denied a fair, impartial 
and unbiased grand jury and grand jury array, all 
in violation of the aforesaid 5th, 6th and 14th 
Amendments to the Constitution of the United 
States. 


8) That Section 9791(3) of the Revised Laws of 
Hawaii, 1945, which requires that a grand juror 
must be ‘‘intelligent and of good character’’ is 
violative of the 5th, 6th and 14th Amendments to the 
Constitution of the United States. 

That the inclusion of said qualifications for grand 
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jury membership in said statute has the effect of 
and has denied membership on the instant grand 
jury and grand jury array to otherwise qualified 
citizens. That said qualifications for grand jury 
membership have enabled said jury commission and 
said court, its officers, agents and representatives, 
to exclude and they have deliberately and system- 
atically excluded from membership on said grand 
jury and grand jury array otherwise qualified citi- 
zens in that said qualifications for membership have 
enabled said grand jury and court to, and they have 
excluded from membership on said grand jury and 
erand jury array, citizens who are not acceptable 
to said jury commission and court for insufficient, 
invalid and improper reasons. 

That said qualifications for membership on said 
grand jury have enabled said jury commission and 
said court, its officers, agents and representatives, 
to exclude and they have systematically and de- 
liberately excluded from membership thereon other- 
wise qualified citizens who have been excluded and 
barred from grand jury duty because of the likes, 
dislikes, prejudices and predilections of said jury 
commission and court, its officers, agents and repre- 
sentatives. 

That said grand jury and grand jury array there- 
by does not represent a true, fair, proper, or im- 
partial cross section of the community over which 
said court and jury commission possess jurisdiction 
and defendants, and each of them, thereby have been 
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denied an impartial and unbiased grand jury and 
grand jury array in violation of the 5th, 6th and 
14th Amendments to the Constitution of the United 
States. 
HEY. 

Defendants, and each of them, allege and assert 
that the said jury commission has selected, com- 
posed, chosen and returned the said grand jury and 
grand jury array in violation of Section 9791(5) of 
the Revised Laws of Hawaii, 1945, in the following 
respect: Said section requires that grand jurors shall 
be summoned, returned and sworn without reference 
to race or place of nativity. Defendants, and each of 
them, allege that said court and jury commission 
have selected, summoned and returned said grand 
jury and grand jury array with reference to race 
and place of nativity in that said jury commission 
has selected an overwhelming number of members 
of the Cancasian race as members of said grand 
jury and grand jury array and has eliminated and 
excluded therefrom a fair and representative num- 
ber of persons of non-Caueasian races, when regard 
is had to the population composition of the geo- 
graphical area over which the said court and grand 
jury possess jurisdiction. That thereby the said jury 
commission has selected, summoned and returned 
said grand jury and grand jury array in violation 
of the aforesaid statute of the Territory of Hawaii 
and defendants, and each of them, have been thereby 
denied a fair, impartial and unbiased grand jury 
and grand jury array. 
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This challenge and these motions are based upon 
all of the grounds aforesaid and are supported by 
the affidavits of John Maile and upon the memoran- 
dum of points and authorities filed and served with 
the original challenge and motions herein, upon all 
the files, records, papers and proceedings in the 
within court in connection with this matter, and 
upon argument of counsel. 

Wherefore, defendants, and each of them, pray 
that their aforesaid challenge for cause to the grand 
jury panel as a whole and to the grand jury array 
in the above-entitled cause be allowed, and that their 
motions to quash the grand jury panel as a whole 
and the grand jury array in the above-entitled 
cause, and to dissolve the entire grand jury list and 
to discharge all the members thereof and to dis- 
solve the grand jury array in the above-entitled 
cause and to discharge and dismiss all the members 
thereof be granted. 

Dated: Honolulu, T. H., this 12th day of Septem- 
ber, 1947. 

HARRIET BOUSLOG, 
HERBERT RESNER, 
Attorneys for Defendants. 


Filed September 12, 1947. 
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In the Circuit Court of the Second Judicial Cireuit 
Territory of Hawaii 


RIOT AND UNLAWFUL ASSEMBLY 


TERRITORY OF HAWAIL, 
Plaintiff, 
VS. 


DIEGO BARBOSA, JOHN MAILE, VICTOR 
DEGAMO, HARRY KAPENA eS OT WRT, 
ISAMI A. NITTA, AH SING ABH HO, 
JAMES KIA AIKALA, SHIGERU YAGI, 
BASILISO ARRUIZA, MIDORI ODA, SHI- 
GHYUKI MATSUURA, 

Defendants. 


RIOT AND UNLAWFUL ASSEMBLY 


TERRITORY OF HAWATI, 
Plaintiff, 
VS. 


ABRAHAM MAKEKAU, ELPIDIO SIRUET, 
MARIANO BALDUA, NARCISSO SIPH, 
ANTONIO MENDES, 

Defendants. 


FIRST AMENDED CHALLENGE TO INDIVI- 
DUAL GRAND JURORS FOR CAUSE 


Come now the defendants herein by their counsel, 
Harriet Bouslog and Herbert Resner, and challenge 
for cause the following grand jurors named herein: 

Kenneth Auld of Hooluhua, Molokai. 
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Edward H. Baldwin of Honuaula, Maui. 
Richard H. Baldwin of Makawao, Maui. 
Edward 8. Bowmer of Mala, Lahaina, Maui. 
Robert P. Bruce of Paia, Maui. 

Alfred S. Burns of Honolua, Maui. 
Jack Costa of Puunene, Maui. 
Stanley Elmore of Maui. 

Allan H. Ezell of Maui. 

Henry Fong of Keokea, Maui. 
Charles Goodness of Keokea, Maui. 
Walter W. Holt of Haiku, Maui. 
Irving Maeda of Wailuku, Maui. 
H. 8S. Peterson of Kahului, Maui. 
John Plunkett of Keanae, Maui. 
Joseph H. Trask of Wailuku, Maui. 


Defendants, and each of them, challenge each of 
the aforesaid grand jurors for the reason that they, 
and each of them, are biased and prejudiced against 
defendants; that said grand jurors are members of 
the employer class or their representatives; that 
said grand jurors are connected with, either directly 
or indirectly, the various business concerns involved 
in the recent pineapple strike out of which the 
instant cases arose; that defendants, and each of 
them, cannot get a fair or impartial consideration 
of the charges against them at the hands of the 
aforesaid grand jurors. 

Defendants, and each of them, challenge the 
remaining members of the entire grand jury panel 
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as well as the members of the grand jury array 
named herein, said challenge to the balance of the 
panel being upon the same grounds as the challenge 
to the individual grand jurors named herein. 

Defendants, and each of them, demand that they 
be permitted to examine each and every one of the 
grand jurors of the particular array in this case and 
also the remaining members of the entire grand jury 
panel on voir dire hearing in connection with the 
challenge and in support of same. 

Wherefore, defendants, and each of them, pray 
that this challenge for cause to each of the aforesaid 
grand jurors be allowed and that said grand jurors 
be excluded from a consideration of the instant 
charges. 

HARRIET BOUSLOG, 
HERBERT RESNER, 
Attorneys for Defendants. 
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In the Circuit Court of the Second Judicial Circuit 
Territory of Hawaii 


Cr No, 2413 


TERRITORY OF HAWAII 
VS. 


DIEGO BARBOSA, et al, 


Cr No. 2412 
TERRITORY OF HAWATI 


VS. 
ABRAHAM MAKEKAT, et al. 


AMENDMENT TO DEFENDANTS’ CHAL- 
LENGES AND MOTIONS IN RE GRAND 
JURY PANEL AND ARRAY 


Come now all of the defendants herein, amend | 
their challenges and motions on file herein, and 
allege as follows: 

That they, and each of them are members of the 
working class and are farm laborers or day labor- 
ers; that they are members of a trade union, namely, 
the International Longshoremen’s and Warehouse- 
men’s Union; that said union and these defendants 
were on strike against the pineapple industry of 
Hawaii including the industry on the Islands of 
Maui, Lanai and Molokai from July 10 to July 15, 
1947; that the instant charges grow out of said 
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pimeapple strike; that defendants were arrested 
in connection with labor activities in conjunction 
with said strike; 

That defendants other than Antonio Mendes are 
all members of races other than the Caucasian race, 
namely, that Diego Barbosa is Filipino; Harry 
KKapena Kaopuiki is Hawaiian; Isami A. Nitta is 
Japanese; John Maile is Hawaiian; Victor Degamo 
is Filipino; Ah Sing Ah Ho is Chinese; James Kia 
Aikala is Hawaiian; Shigero Yagi is Japanese; 
Basiliso Arruiza is Filipino; Midori Oda is Japa- 
nese; Shigeyuki Matsuura is Japanese; Abraham 
Makekau is Hawaiian; Elpidio Siruet is Filipino; 
Mariano Baldua is Filipino; Narcisso Sipe is Fili- 
pino; Antonio Mendes is Caucasian, namely, Span- 
ish-Peruvian. 

That the defendants and each of them are within 
the class or groups of persons excluded from mem- 
bership and service on the grand jury list and grand 
jury array under challenge in the instant case. 


Dated at Maui, T. H. September 18, 1947. 
HARRIET BOUSLOG, 
HERBERT RESNER. 


Filed Sept. 18, 1947. 
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District Court of Lanai, County of Maui, 
Territory of Hawaii 
Circuit Court Criminal No. 2412 


COMPLAINT 

Andrew S. Freitas first being duly sworn says: 

That Abraham Makekau, Elpidio Siruet, Mariano 
Baldua, Narcisso Sipe, Antonio Mendes, in Lanai 
City, District of Lanai, County of Maui, Territory 
of Hawaii, on to-wit the 15th day of July, 1947, 
together with divers other persons whose names are 
unknown, then and there being of their own author- 
ity assembled to-gether with disturbance, tumult 
and violence and striking terror and tending and 
intending to strike terror into others, thereby being 
in unlawful assembly, did unlawfully and felon- 
iously join together in doing and beginning to do 
certain acts with tumult and violence to-wit: assault- 
ing, beating, striking, pushing, shoving, inflicting 
corporal injuries and using menacing language and 
gestures and other hostile signs and demonstrations 
tending and intending to strike terror into one 
Jacob Kalua Nahinu and thereby endangering the 
life, hmb, health and liberty of him the said Jacob 
Kxalua Nahinu contrary to the form of the statutes 
in such eases made and provided. 

/s/ ANDREW 8. FREITAS. 

Subscribed and sworn to before me this 15th day 

of July, A. D., 1947. 
/s/ YOUNG WA, 
District Magistrate of Lanai 
County of Maui. 
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District Court of Lanai County of Maui 
RIOT 
THE TERRITORY OF HAWATI 


VS. 


ABRAHAM MAKEKAU, ELPIDIO SIRUET, 
MARIANO BALDUA, NARCISSO SIPE, 
ANTONIO MENDES. 


WARRANT OF ARREST 


Issued at 10:00 o’clock A. M., July 15, 1947. 


/3/ JOSEPHINE K. MEDETROS, 
Clerk. 


Returned at 6:10 o’clock P. M., July 15, 1947. 


/s/ JOSEPHINE K. MEDETROS, 
Clerk. 

Executed the within Warrant on the person of 
Abraham Makekau, Elpidio Siruet, Mariano Bal- 
dua, Narcisso Sipe, Antonio Mendes Lanai City, 
Lanai, T. H. 

Named therein, this 15th day of July, 1947. 


/3/ J. D. SEABURY, 
Police Officer. 
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District Court of Lanai, 
Tuesday, July 15, 1947 


Case No. 91 
TERRITORY OF HAWATI, 


VS. 


ABRAHAM MAKEKAU, 
ELPIDIO SIRUET, 
MARIANO BALDUA, 
NARCISSO SIPE, 
ANTONIO MENDES, 
Defendants. 


RIOT 


Mr. Frank Crockett Counsel for Prosecution 
My. Celedonio Asuncion Sworn in as Interpreter 
My. Crockett reads complaint to defendants: 
Andrew 8. Freitas, first being duly sworn says: 
That Abraham Makekau, Elpidio Siruet, Mariano 
Baldua, Narcisso Sipe, Antonio Mendes, in Lanai 
City, District of Lanai, County of Maui, Territory 
of Hawaii, on to-wit the 15th day of July, 
1947, together with divers other persons 
whose names are unknown, then and_ there 
being of their own authority assembled together 
with disturbance, tumult and violence and striking 
terror and tending and intending to strike terror 
into others, thereby being in unlawful assembly, did 
unlawfully and feloniously join together in doing 
and beginning to do certain acts with tumult and 
violence to-wit: assaulting, beating, striking, push- 
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ing, shoving, inflicting corporal injuries and using 
menacing language and gestures and other hostile 
signs and demonstrations tending and intending to 
strike terror into one Jacob Kalua Nahinu and 
thereby endangering the life, limb, health and lib- 
erty of him the said Jacob Kalua Nahinu contrary 
to the form of the statutes in such cases made and 
provided. 

The Court: To each defendant, Do you under- 
stand the charge? 

A. Yes, by each defendant. 

The Court: To each defendant, Do you wish to 
waive preliminary examination in this court? 

A. Yes, by each defendant. 

The Court: The defendants having waived pre- 
liminary examination in this court, they are there- 
fore committed to the Circuit Court of the Second 
Judicial Circuit to await the actions of the Grand 
Jury. 

Defendants released under Bond of $1000, each 
as ordered by Judge Cable Wirtz through Police 
radio. 

/s/ JOSEPHINE K. MEDEIROS, 
District Court Clerk. 


/s/ YOUNG WA, 
District Magistrate, 
Acting Magistrate, 
District Court of Lanai. 
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In the District Court of Lanai, County of Maui, 
Territory of Hawaii 


Case No. 91 
RIOT 
TERAUTORY OF seen ALTE 


VS. 


ABRAHAM MAKEKAU, ELPIDIO SIRUET, 
MARIANO BALDUA, NARCISSO SIPE, 
ANTONIO MENDES, 

Defendants. 


MAGISTRATE’S CERTIFICATE 
Territory of Hawaii, County of Maui, ss. 


I Young Wa, Acting District Magistrate of Lanai, 
County of Maui, Territory of Hawaii, do hereby 
certify that the documenis hereto attached, to-wit: 
Copy of Complaint and copy of my record showing 
the charges and proceedings had against the above 
named defendants, are full, true and faithful, and 
all of which, are herewith sent up to the Cireuit 
Court of the Second Judicial Circuit, Territory of 
Hawaii, this 15th day of July, A. D. 1947. 


/s/ YOUNG WA, 
Acting, District Magistrate, 
County of Maui. 
I do hereby certify that the foregoing is a full, 
true and correct copy of the original, on file in the 
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office of the clerk of the Circuit Court, Second Cir- 
euit, Territory of Hawaii. 
Dated at Wailuku, Maui, T. H., Dec. 8th, A. D. 
1947. 
[Seal] /3/ D. W. TALLANT, 
Deputy Clerk, Circuit Court, 
Second Circuit, 
Territory of Hawaii. 


EXHIBIT H 


District Court of Lanai, County of Maui, 
Territory of Hawaii 


Cireuit Court Criminal No. 2413 
COMPLAINT 


Andrew S. Freitas First being duly sworn says: 
That Diego Barbosa, John Maile, Victor Degamo, 
Harry Kapena Kaopuiki, [sami A. Nitta, Ah Sing 
Ah Ho, James’Kia Aikala, Shigeru Yagi, Basiliso 
Arruiza, Midori Oda, Shigeyuki Matsuura, in Lanai 
City, District of Lanai, County of Maui, Territory 
of Hawaii, on to-wit the 14th day of July, 1947, 
together with divers other persons whose names are 
unknown, then and there being of their own author- 
ity assembled together with disturbance, tumult and 
violence and striking terror and tending and intend- 
ing to strike terror into others, thereby being in 
unlawful assembly, did unlawfully and feloniously 
join together in doing and beginning to do certain 
acts with tumult and violence to-wit: assaulting, 
beating, striking, pushing, shoving, inflicting cor- 
poral injuries to and upon Anthony D. Fernandez, 
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Buck Masuto Manriki, Frederick 8. Johnson, 
Jerome Harrington and others and using menacing 
language and gestures and other hostile signs and 
demonstrations tending and intending to strike 
terror into said Anthony D. Fernandez, Buck 
Masuto Manriki, Frederick 8. Johnson, Jerome 
Harrington and others and thereby endangering 
the life, limb, health and liberty of them the said 
Anthony D. Fernandez, Buck Masuto Manriki, 
Frederick S. Johnson, Jerome Harrington and 
others contrary to the form of the statutes in such 
cases made and provided. 
/s/ ANDREW S. FREITAS. 
Subscribed and sworn to before me this 16th day 
of July, A. D., 1947. 
/s/ YOUNG WA, 
District Magistrate of Lanai, 
County of Maui. 


District Court of Lanai, County of Maui 
RIOT 
THE TERRITORY OF HAWAII 


¥s. 
DIEGO BARBOSA and 10 others 


WARRANT OF ARREST 
Issued at 10:00 o’clock A. M., July 16, 1947. 
/3s/ JOSEPHINE K. MEDETROS, 
Clerk. 
Returned at 2:00 o’elock P. M., July 16, 1947. 
/3s/ JOSEPHINE K. MEDEIROS, 
Clerk. 
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District Court of Lanai 
Wednesday, July 16, 1947 


Case No. 92 
TERRITORY OF HAWAII 


VS. 


DIEGO BARBOSA, JOHN MAILE, VICTOR 
DEGAMO, HARRY KAPENA KAOPUIKIT, 
ISAMI A. NITTA, AH SING AH HO, 
JAMES KIA AIKALA, SHIGERU YAGI, 
BASILISO ARRUIZA, MIDORI ODA, SHI- 
GEYUKI MATSUURA, 

Defendants. 
RIOT 


Mr. Andrew 8. Freitas Counsel for Prosecution 
Mr. Celedonio Asuncion Sworn in as Interpreter 
My. Freitas reads complaint to defendants: 
Andrew S. Freitas, first being duly sworn says: 
That Diego Barbosa, John Maile, Victor Degamo, 
Harry Kapena Kaopuiki, Isami A. Nitta, Ah Sing 
Ah Ho, James Kia Aikala, Shigern Yagi, Basiliso 
Arruiza, Midori Oda, Shigeyuki Matsuura, Lanai 
City, District of Lanai, County of Maui, Territory 
of Hawaii, on to-wit the 14th day of July, 1947, to- 
gether with divers other persons whose names are 
unknown, then and there being of their own author- 
ity assembled together with disturbance, tumult and 
violence and striking terror and tending and intend- 
ing to strike terror into others, thereby being in 
unlawful assembly, did unlawfully and feloniously 
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join together in doing and beginning to do certain 
acts with tumult and violence to-wit: assaulting, 
beating, striking, pushing, shoving, inflicting cor- 
poral injuries to and upon Anthony D. Fernandez, 
Buck Masuto Manriki, Frederick 8S. Johnson, 
Jerome Harrington and others and using menacing 
language and gestures and other hostile signs and 
demonstrations tending and intending to strike 
terror into said Anthony D. Fernandez, Buck 
Masuto Manriki, Frederick 8S. Johnson, Jerome 
Harrington and others and thereby endangering the 
life, limb, health and liverty of them the said An- 
thony D. Fernandez, Buck Masuto Manriki, Freder- 
ick 8. Johnson, Jerome Harrington and others con- 
trary to the form of the statutes in such cases made 
and provided. 

The Court: To each defendant, Do you under- 
stand the charge? 

A: Yes, by each defendant. 

The Court: To each defendant, Do you wish to 
waive preliminary examination in this court? 

A: Yes, by each defendant. 

The Court: The defendants having waived pre- 
liminary examination in this court, they are there- 
fore committed to the Cireuit Court of the Second 
Judicial Circuit to await the actions of the Grand 
Jury. 

Bond as authorized by Judge Wirtz for each 
defendant are set as follows: 

Piero dar osae.. . .. caer se $1000.00 
John Maile 2. 2a eee ee 1000.00 


UsminleaW .U ete. 

Biror Devamo ................. 000.00 
femeny 1K. Kaepuiki ............. 200.00 
Beewrmee Nitta 25. ............... 290.00 
Bee oime Ah Ho................. 250.00 
Blam@es Kia Aikala .............. 500.00 
Meee VAC ee es os gs 250.00 
Peet MICO ANRMIZa 2. ............. 900.00 
PMT Oda 2... sce esc e ev see e ees 250.00 
emigeyuki Matsuura ............ 290.00 

$5000.00 


/s/ JOSEPHINE K. MEDETROS, 


District Court Clerk. 
/s/ YOUNG WA, 
District Magistrate, 
Acting Magistrate, 
District Court of Lanai. 
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In the District Court of Lanai, County of Maui, 
Territory of Hawaii 
Case No. 92 


RLOT 
TERRITORY OF HAWAII 


WSs 


DIEGO BARBOSA, JOHN MAILE, VICTOR 
DEGAMO, HARRY KAPENA KAOPUIKI, 
ISAMI A. NITTI, AH SING AH HO, 
JAMES KIA AIKALA, SHIGERU YAGI, 
BASILISO ARRUIZA, MIDORI ODA, SHI- 
GEYUKI MATSUURA, 

Defendants. 


MAGISTRATE’S CERTIFICATE 
Territory of Hawaii, County of Maui, ss. 


I Young Wa, Acting District Magistrate of Lanai, 
County of Maui, Territory of Hawaii, do hereby 
certify that the documents hereto attached, to-wit: 
Copy of Complaint and copy of my record show- 
ing the charges and preceedings had against the 
above named defendants, are full, true and faithful, 
and all of which, are herewith sent up to the Cireuit 
Court of the Second Judicial Circuit, Territory of 
Hawaii, this 16th day of July, A. D. 1947. 

/s/ YOUNG WA, 
Acting, District Magistrate, 
County of Maui. 
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I do hereby certify that the foregoing is a full, 
true and correct copy of the original, on file in the 
office of the clerk of the Circuit Court, Second Cir- 
euit, Territory of Hawaii. 


Dated, at Wailuku, Maui, T. H., Dec. 8th, A. D. 
1947. 
/s/ D. W. TALLANT, 
Deputy Clerk, Circuit Court, 
Second Circuit, 
Territory of Hawaii. 


From the Minutes of the United States District 
Court for the District of Hawaii 


Wednesday, December 10, 1947 
[Title of Causes. ] 


On this day came Mrs. Harriet Bouslog and Mr. 
Mver C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Deputy Attorney 
General of the Territory of Hawaii, and Mr. W. F. 
Crockett, Deputy County Attorney for the County 
of Maui, counsel for the defendants herein. This 
ease was called for hearing on motion to dissolve 
the temporary restraining order and on the return 
to the order to show cause. 

At 10 a.m., opening argument was had by Miss 
Lewis, followed at 11:21 a.m., by Mr. Crockett. 

At 12:06 p.m., the Court ordered that this case be 
continued to 1:30 p.m., this day. 
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At 1:35 p.m., argument was had by Mrs. Bouslog. 

At 3:45 p.m., closing argument was had by Mr. 
Crockett, followed at 3:50 p.m., by Miss Lewis. 

At 4:10 p.m., argument was had by Mr. Symonds. 

At 4:20 p.m., following said argument, the Court 
denied the motion to dissolve the temporary re- 
straining order and ordered an amended temporary 
restraining order issued as of this date. 

The Court then found that this matter properly 
constituted a cause to be heard by a three-Judge 
Court: 


In the United States District Court for the 
District of Hawali 


Civil No. 828 


ORDER ON MOTION TO DISSOLVE TEM- 
PORARY RESTRAINING ORDER AND 
AMENDED TEMPORARY RESTRAINING 
ORDER 


The order issued on December 1, 1947 directed to 
the defendants to show cause why a preliminary 
injunction should not be entered herein and the 
return of the defendants to said order to show cause, 
and the motion of defendants to dissolve the tem- 
porary restraining order herein, having come on 
regularly for hearing before the undersigned Dis- 
trict Court Judge at his courtroom, Federal Build- 
ing, Honolulu, T. H., on December 10, 1947 at the 
hour of 10 A. M., and the plaintiffs appearing by 
Harriet Bouslog, Myer C. Symonds and Gladstein, 
Andersen, Resner and Sawyer by Harriet Bouslog 
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and Myer C. Symonds, their attorneys, and the 
defendants appearing by Rhoda V. Lewis and Wen- 
dell F. Crockett, their attorneys and the matter 
having been orally argued and submitted to the 
court for decision, and 

It appearing to the court that the plaintiffs seek 
a preliminary injunction prohibiting the enforce- 
ment by defendants of the unlawful assembly and 
riot statute of the Territory of Hawaii, and pro- 
hibiting sthe submission to or consideration of the 
pending unlawful assembly and riot charges against 
plaintiffs Diego Barbosa, John Maile, Victor 
Degamo, Harry Kapena Kaopuiki, Isami A. Nitta, 
Ah Sing Ah Ho, James Kia Aikala, Shigeru Yagi, 
Basiliso Arruiza, Midori Oda, Shigeyuki Matsuura, 
Abraham Makekau, Elpidio Siruet, Mariano Bal- 
dua, Narcisso Sipe and Antonio Mendes, by or re- 
turn of indictments by the defendant Grand Jurors 
of the County of Maui against said plaintiffs in 
connection with said charges, and 

It further appearing to the court that the com- 
plaint herein presents a substantial claim of invalid- 
ity of said unlawful assembly and riot statute, and 

It further appearing to the court from Title 28 
USC Section 380 (Judicial Code 266, Amended) 
that a preliminary injunction restraining enforee- 
ment of a territorial statute can be granted only by 
a three-judge court convened in accordance with the 
provisions of said Section 266 of the Judicial Code, 
and that this is a proper case for the convening of 
a three-judge court pursuant to such statute, and 

It further appearing to the court that pending 
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the convening and hearing of said application for a 
preliminary injunction by a three-judge court the 
defendant Grand Jurors of the County of Maui will 
meet and consider the return of an indictment 
against plaintiffs Diego Barbosa, John Maile, Victor 
Degamo, Harry Kapena Kaopuiki, Isami A. Nitta, 
Ah Sing Ah Ho, James Kia Aikala, Shigeru Yagi, 
Basiliso Arruiza, Midori Oda, Shigeyuki Matsuura, 
Abraham Makekau, Elpidio Siruet, Mariano Bal- 
dua, Narcisso Sipe and Antonio Mendes in connec- 
tion with unlawful assembly and riot charges based 
upon alleged activities of said plaintiffs on July 
14, 1947 in Lanai City, Lanai, County of Maui, 
Territory of Hawaii and thereby a change in the 
status quo will be effected before a three-judge court 
can be convened, and the plaintiffs will be subjected 
to the danger of an indictment for a felony under 
the said alleged unlawful assembly and riot statute 
by the said defendant Grand Jurors of the County 
of Maui, and the court being fully advised in the 
premises and it being a proper case for this order, 


Is Is Hereby Ordered that the motion of 
the defendants to dissolve the restraining order 
issued herein on December 1, 1947 be and the same 
is hereby granted on the ground that said tem- 
porary restraining order was issued without juris- 
diction, in that the original complaint failed to 
allege the amount in controversy, and the complaint 
having been amended prior to the hearing herein, 

It Is Further Ordered that pending the 
convening, hearing, and determination of the mo- 
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tion for a preliminary injunction as prayed for in 
the complaint by a three-judge court, that the 
defendants Walter D. Ackerman, Jr., individually 
and as Attorney General of the Territory of Ha- 
wail; Ingram M. Stainback, individually and as 
Governor of the Territory of Hawai; E. R. Bevins, 
individually and as County Attorney for the County 
of Maui, Wendell IF. Crockett, individually and as 
Deputy to the County Attorney for the County of 
Maui, and the agents, representatives and deputies 
of said defendants, and Cable A. Wirtz, individually 
and as Circuit Court Judge and Jury Commissioner 
of the County of Maui, be and they are hereby 
restrained and enjoined from presenting or sub- 
mitting the charges as aforesaid against said plain- 
tiffs to any Grand Jurors of the County of Maui. 


Dated at Honolulu, T. H., this 10th day of Decem- 
ber, 1947, at 5:30 P. M. 
/s/ D. KE. METZGER, 
Judge. 


[Endorsed]: Filed Dec. 23, 1947. 


From the Minutes of the United States District 
Court for the District of Hawaii 


Saturday, December 20, 1947 
[ Title of Causes. ] 


On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Mr. Michiro Watanabe and Miss 
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Rhoda V. Lewis, Deputy Attorneys General, Terri- 
tory of Hawai, counsel for the defendants herein. 
This case was called for conference re settlement of 
the form and substance of the amended Restraining 
Order. 

The Court allowed the defendants herein until 
January 6, 1948 within which to answer. 


[Title of District Court and Cause. ] 


STIPULATION AND ORDER JOINING 
ADDITIONAL PLAINTIFFS 


It is hereby stipulated by and between the parties 
to the above-entitled action: 


1. That Bartolome Agham, Guilhermo Alboro, 
Domingo Basinga, Jose Carranza,. Daniel Casil, 
Honorio Collardo, also known as Gerardo Taal, 
Mariano Dugay, Saturnino Gaspar, Masao Gima, 
Yoshio Ginoza, Victor Guillermo, Kazuyuki Hashi- 
moto, also known as Kazuichi Hashimoto, Simon 
Hermano, Rocky Honda, Eusticio Hubin, also 
known as Estikio Raas, Abraham Makekau, Ken- 
neth Matsumoto, Hiroshi Oshiro, Mitsuyuki Oyama, 
Pablo Pineda, Lono Polipala, Norberto Quinton, 
George Ramaila, Melecio Reotorio, Alipio Sajor, 
Vicente Saloricman, Itsuo Shimizu, Ryoji Shimizu, 
Sam Shin, Jack Narcisso Sipe, Jose Sotelo, Ignacio 
Sumagit, Nobuteru Tomita, Sutero Unciano, Andres 
Velasco, Daniel Kaopuiki, are the defendants 
named in that certain criminal complaint number 
101 filed in the District Court of Lanai, County of 
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Maui, Territory of Hawaii, a copy of which is 
attached hereto and marked Exhibit ‘‘E”’. 


2. That said criminal complaint (Exhibit ‘‘F’’) 
arose out of the same incident, occasion, occurrence 
or series of occurrences, at the same time and place, 
as that involved in the complaint against Diego 
Barbosa, John Maile, Victor Degamo, Harry Kap- 
ena Kaopuiki, Isami A. Nitta, Ah Sing Ah Ho, 
James Kia Aikala, Shigeru Yagi, Basilio Arruiza, 
Midori Ota and Shigeyuki Matsuura, being the com- 
plaint attached to the verified complaint herein as 
Tixhibit ‘‘D”’ thereof. 


3. That said individuals named in paragraph 1 
of this stipulation were on September 16, 1947 com- 
mitted by the Acting Magistrate, Lanai District 
Court, to await the action of the Grand Jury of the 
Second Judicial Circuit, a copy of the decision so 
committing them being hereto attached as Exhibit 
mG’. 

4, That said Grand Jury at the date of filing of 
the complaint herein (December 1, 1947) was com- 
posed of the same Grand Jurors as are named as 
defendants in the above entitled action. 


d. That the individuals named in paragraph 1 
of this stipulation may be and hereby are joined as 
additional plaintiffs in the abeve entitled action, and 
that the complaint herein shall be and hereby is 
amended : 


a. By amending the title of the action so as to 
add thereto the names of said additional plaintiffs. 
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b. By adding to the complaint herein, as para- 
graphs XIX to XXII inclusive, paragraphs 1 to 4 
of this stipulation. 


6. That all proceedings and orders heretofore 
made herein shall be binding upon and applicable to 
the additional plaintiffs. 

Dated: Honolulu, T. H., December 31st, 1947. 

/s/ HARRIET BOUSLOG, 

/s/ MYER C. SYMONDS, 
GLADSTEIN, ANDERSEN, 
RESNER & SAWYER, 

/s/ HERBERT RESNER, 
Attorneys for Plaintiffs and 
Additional Plaintiffs. 

/s/ RHODA V. LEWIS, 

Assistant Attorney General 
Attorney for Defendants. 


It is so ordered December 31, 1947. 
/s/ D. E. METZGER, 
U.S. District Judge. 


[ Endorsed]: Filed Dec. 31, 1947. 


[Title of District Court and Cause. ] 
AFFIDAVIT OF HARRIET BOUSLOG 


Territory of Hawaii, 
City and County of Honolulu—ss. 

Harriet Bouslog, being first duly sworn deposes 
and says; that she is one of the attorneys for the 
plaintiffs herein; that on December 31, 1947 a Stipu- 


vs. 1.L.W.U. ete. 107 


lation and Order Joining Additional Plaintiffs was 
filed herein; that affiant 1s informed and believes 
and therefore states that the citizenship and race 
of each of said additional plaintiffs is as follows: 

Guillermo ‘Alboro J r., U.S. citizen, (Malayan- 
Filipino). 

Domingo Basinga, Philippine citizen, (Malayan- 
Filipino). 

Jose Carranza, Philippine citizen, (Malayan-Fili- 
pino). 

Daniel Casil, Philippine citizen, (Malayan-Fili- 
pino). 

Honorio Collado, Philippine citizen, (Malayan- 
Filipino). 

Mariano Dugay, Philippine citizen, (Malayan- 
Filipino). 

Saturnino Gaspar, Philippine citizen, (Malayan- 
Filipino). 

Victor Guillermo, Philippine citizen, (Malayan- 
Filipino). 

Simon Hermano, Philippine citizen, (Malayan- 
Filipino). | 

Pablo Pineda, Philippine citizen, (Malayan-Fili- 
pino). 

Norberto Quiton, Philippine citizen, (Malayan- 
Filipino). 

Melicio Reutorio, Philippine citizen, (Malayan- 
Filipino). 
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Alipio Sajor, Philippine citizen, (Malayan-Fili- 
pino). 

Jose Sotelo, Philippine citizen, (Malayan-Fil1i- 
pino). 

Ignacio Sumagit, Philippine citizen, (Malayan- 
Filipino). 

sotero Unciano, Philippine citizen, (Malayan- 
Filipino). 

Andres Velasco, Philippine citizen, (Malayan- 
Filipino). 

Daniel Kaopuiki, U. S. citizen, (Polynesian-Ha- 
wallan). 

Lono Pokipala, U. S. citizen, (Polynesian-Ha- 
walian). 

George Ramaila, U. 8S. citizen, (Malayan-F1li- 
pino). 

Eusticio Hubin, U. S. citizen, (Malayan-Fili- 
pino). 

Jack Narciso Sipe, U. S. citizen, (Malayan-Fil- 
pino). 

Kazuichi Hashimoto, U. S. citizen, (Mongolian- 
Japanese). 


Rocky Honda, U. 8. citizen, (Mongohan-Japa- | 
nese). 


Kenneth Matsumoto, U. 8. citizen, (Mongolian- 
Japanese). 
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Iiiroshi Oshiro, U. 8. citizen, (Mongolian-Japa- 
nese). 

Mitsuyuki Oyama, U. S. citizen, (Mongolian- 
Japanese). 

Itsuo Shimizu, U. 8. citizen, (Mongolian-Japa- 
nese). 

Ryoji Shimizu, U. 8. citizen, (Mongolian-Japa- 
nese). 

Nobuteru Tomita, U. S. citizen, (Mongolian- 
Japanese ). 

Sam Shin, U. 8. citizen, (Mongolian-Polynesian- 
Korean-Hawaiian). 

Abraham Makekau, U. S. citizen, (Mongolian- 
Polynesian-Chinese-Hawaiian). 

Vicente Saloricman, U. S. citizen, (Malayan-Fili- 
pino). 

Yoshio Ginoza, U. S. citizen, (Mongolian-Japa- 
nese). 


Masao Gima, U. S. citizen, (Mongolian-Japa- 
nese). 


Further affiant sayeth not. 
/s/ HARRIET BOUSLOG. 


Subscribed and sworn to before me this 6th day 
of January, 1948. 
[Seal] /s/ EILEEN N. FUJIMOTO, 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. 
My commission expires July 31, 1951. 


[ Endorsed]: Filed Jan. 7, 1948. 
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[Title of District Court and Cause.] 


MOTION FOR MORE DEFINITE STATE- 
MENT. MOTION TO DISMISS ACTION 
AND FOR SUMMARY JUDGMENT 


Come now the defendants above named and pur- 
suant to Rules 10(b), 12 and 56 of the Rules of 
Civil Procedure move this Honorable Court as fol- 
lows: 


I. 

Defendants move the Court for an order requir- 
ing plaintiffs to make a more definite statement as 
to certain matters in the complaint as amended, to 
wit: 

1. Paragraph VIII of the complaint reads as 
follows: 


“VITI. 

“That from July 10, 1947, to and including July 
15, 1947, a labor dispute existed in the Territory of 
Hawaii in which the disputants involved were the 
plaintiffs herein in part and the Hawaiian pine- 
apple industry. That the individual plaintiffs, 
other than Kawano, and the various local unions 
of the ILWU having members employed in the 
pineapple industry were on strike against the pine- 
apple industry, seeking to improve their wages, 
hours and conditions of employment. That in con- 
nection with publicizing the facts of said labor dis- 
pute the plaintiffs herein during said times did 
engage in certain lawful, peaceful and constitution- 
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ally protected activities of speech, press and as- 
semblage and of peaceful picketing.”’ 

The last sentence of said paragraph does not 
inform the defendants at what particular time or 
times during the period July 10, 1947 to and in- 
eluding July 15, 1947 they were engaged in peace- 
ful picketing, and defendants desire the particulars 
thereof as to each individual plaintiff (other than 
Kawano), in relation to the time of occurrence of 
the events alleged in the criminal complaint against 
him, which criminal complaint is incorporated by 
reference in the complaint herein (Complaint, para- 
graph IX, incorporating Exhibits D and E; para- 
graph 1 of the stipulation of December 31, 1947, 
incorporating Exhibit F). 

2. Paragraph XVI of the complaint reads as 
follows: 


‘ex I. 

‘That the hearings referred to in Paragraph 
XIII, wherein plaintiffs attempted to challenge, 
disqualify and dismiss said Grand Jury, were un- 
fair and inequitable in that the said Judge Cristy 
deprived plaintiffs of, and refused to permit plain- 
tiffs to have, a full, fair and impartial hearing on 
their said motions and challenges. That the said 
Judge Cristy had prejudged and predetermined 
said motions and challenges and the issues in said 
cause. ‘hat the record made before the said Judge 
Cristy, the comments of the said judge during the 
course of said hearings, and the opinion rendered 
by the said judge at the conclusion of the said 
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hearings, which said record is incorporated herein 
by this reference and hereafter will be filed as an 
exhibit with this court, establish the fact that plain- 
tiffs were denied a full, fair and impartial hear- 
ing in connection with said motions and challenges. 
That it is necessary and imperative that this Court 
assume jurisdiction in the matter in order that 
plaintiffs shall have an impartial, representative 
and democratic Grand Jury, and that they shall be 
allowed a full, fair and impartial hearing in con- 
nection with their said challenges and motions. That 
by his actions as herein described the said Judge 
Cristy deprived plaintiffs of the kind of an im- 
partial hearing to which they are entitled under 
Section 9812 of the Revised Laws of Hawaii, 1945.”’ 

Said paragraph does not inform the defendants 
wherein the Honorable Albert M. Cristy prejudged 
or predetermined the motions and challenges to the 
Grand Jury of the Second Circuit, Territory of 
Hawaii, or wherein plaintiffs were denied a full, 
fair and impartial hearing. Defendants desire the 
particulars thereof, with references to the record 
in the matter of said Grand Jury motions and 
challenges. 


JOT, 

Defendants move this Court for an order requir- 
ing plaintiffs to make a more definite statement of 
their several claims, so as to state in a separate 
count each claim founded upon a separate transac- 
tion or occurrence, to wit: 


1. ‘To state in a separate count the alleged claim 
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of the plaintiffs Abraham Makekau, Elpidio Siruet, 
Mariano Baldua, Narcisso Sipe and Antonio Men- 
des (named in Exhibit E of the complaint) for 
relief against the enforcement of the unlawful as- 
sembly and riot statute, and to specify therein the 
defendants against whom such relief is claimed. 

2. To state in a separate count the alleged claim 
of the remaining individual plaintiffs (named in 
Exhibit D of the complaint and Exhibit G added 
thereto by the stipulation of December 31, 1947, 
and not including Jack Kawano), for relief against 
the enforcement of the unlawful assembly and riot 
statute, and to specify therein the defendants 
against whom such relief is claimed. 

3. ‘To state in a separate count the alleged claim 
of the plaintiff unions and Jack Kawano for relief 
against the enforcement of the unlawful assembly 
and riot statute, and to specify therein the defend- 
ants against whom such relief is claimed. 

4. To state in a separate count the alleged claim 
of the plaintiffs for relief on account of the alleged 
selection and composition of the Grand Jury, and 
to specify therein the defendants against whom 
such relief is claimed. 


ITI. 

Defendants move the Court to dismiss the action 
for lack of jurisdiction over the subject matter, 
because the matter in controversy does not exceed 
three thousand dollars exclusive of interest and 
costs as to each of the plaintiffs or any of them, 
and specifically: 


114 W.D. Ackerman etc., et al. 


1. The allegations of the complaint relating to 
the jurisdictional amount are not well founded in 
law. 


2. The allegations of the complaint relating to 
the jurisdictional amount are not sufficient definite 
and certain. 


3. Defendants controvert, as to each and every 
plaintiff, the allegations of the complaint concerning 
the jurisdictional amount, and hereby put said 
plaintiffs to their proof thereof. 


4. Further, defendants show by the affidavit of 
C. C. Cadagan, being Defendants’ Exhibit A filed 
on December 8, 1947 with the return to the order 
to show cause herein and made a part hereof by 
reference, that the allegations of the amended com- 
plaint that for the plaintiffs to stand trial on the 
charges against them would result in the loss of 
their employment and housing accommodations, are 
untrue. 


IV. 
Defendants move the Court to dismiss so much 


of the complaint as purports to allege, in favor of | 


the plaintiffs Abraham Makekau, Elpidio Siruet, 
Mariano Baldua, Narcisso Sipe and Antonio Men- 
des (named in Exhibit E of the complaint), a claim 
for relief against the enforcement of the unlawful 
assembly and riot statute, and defendants move for 


summary judgment thereon, on the following | 


grounds: 
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1. The complaint fails to state a claim in favor 
of such plaintiffs upon which such relief can be 
granted. 


2. It appears upon the face of the complaint 
that it seeks to enjoin and restrain a criminal prose- 
eution pending against such plaintiffs in the Cireuit 
Court, Second Circuit, of the Territory of Hawaii. 


3. Any stay of criminal proceedings pending in 
a court of the Territory is contrary to the pro- 
visions of the federal statutes applicable thereto. 


4. Courts of equity do not enjoin criminal prose- 
cutions ; criminal proceedings in the course of which 
and on review of which all rights and defenses may 
be asserted, heard and determined by the circuit 
and supreme courts of the Territory, and, to the 
extent asserted under the laws and Constitution of 
the United States, by the Circuit Court of Appeals 
of the Ninth Circuit and the Supreme Court of the 
United States, do not constitute a threat of irrep- 
arable injury. 


). The complaint fails to show that said plain- 
tiffs are threatened with more than one criminal 
proceeding, or that anything at all is involved other 
than the possibility of prosecution for an alleged 
violation of the criminal laws of the Territory of 
Hawaii, with respect to matters which have already 
occurred. 


6. The complaint fails to show that the Grand 
Jury of the Second Judicial Circuit has heard the 
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evidence against said plaintiffs or made any deter- 
mination as to whether it will present an indictment 
against them under the unlawful assembly and riot 
statute of the Territory. As a matter of law, both 
plaintiffs and defendants are without knowledge or 
information sufficient to allege whether the Grand 
Jury would or would not present such indictment 
upon hearing the evidence. 


7. No loss of employment or housing is involved, 
as appears from the affidavit of C. C. Cadagan, be- 
ing Defendants’ Exhibit A filed on December 8, 
1947 with the return to the order to show cause 
herein and made a part hereof by reference. 


8. The complaint fails to show that the prohibi- 
tions contained in said unlawful assembly and riot 
statute will impose on the plaintiffs great and 
immediate irreparable injury with respect to their 
rights to improve employment conditions or any 
other rights. 


9. The complaint fails to show that said plain- 
tiffs are guiltless of wrongful conduct, or that they 
come into equity with clean hands. 


10. The complaint fails to show that said plain- 
tiffs were peacefully picketing during the occur- 
rence of the events alleged in the criminal complaint 
against them, which criminal complaint is incorpo- 
rated by reference in the complaint herein (Com- 
plaint, paragraph LX, incorporating Exhibit E). 


11. The complaint shows on its face that the 
defendant prosecuting officers of the Territory of 
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Hawaii do not propose to prosecute said plaintiffs 
for peaceful picketing or peaceable assembly, or 
for the exercise of their constitutional rights of free 
speech, press, or assemblage. 


12. The complaint shows on its face that said 
unlawful assembly and riot statute does not purport 
to apply to peaceful picketing or peaceable assem- 
blage or any of the rights which plaintiffs allegedly 
seek to protect, that said statute is not vague or 
indefinite, and that said statute is constitutional 
and valid. 


13. As shown by the decision of the Supreme 
Court of Hawaii in the case entitled ‘‘Territory of 
Hawaii vs. Joseph Kaholokula, et al., No. 2657’’, a 
copy of which was filed on December 8, 1947 as 
Defendants’ Exhibit F and is made a part hereof 
by reference, said unlawful assembly and riot stat- 
ute as construed by the Supreme Court of Ha- 
wail does not apply to peaceful picketing or peace- 
able assemblage or any of the rights which plaintiffs 
allegedly seek to protect, and said law is not vague 
or indefinite. 


14. As shown by Defendants’ Exhibit G filed 
December 10, 1947 on the return to the order to 
show cause and by Defendants’ Exhibit I, hereto 
annexed, said exhibits being made a part hereof 
by reference, said plaintiffs, after waiving prelimi- 
nary examination, were committed to the Circuit 
Court of the Second Judicial Circuit to await the 
action of the Grand Jury, having been arrested and 
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arraigned on a complaint sworn to by Assistant 
Chief of Police Andrew S. Freitas, based on evi- 
dence tending to show as follows: 

That on the morning of July 15, 1947, at the 
hour of five o’clock a.m. said plaintiffs, together 
with other persons, the total numbering in excess 
of twenty-five, went to the home of Jacob Kalua 
Nahinu and Sam Kalua, at Lanai City, Island of 
Lanai, County of Maui, in the Second Judicial Cir- 
euit of the Territory of Hawaii, and then and there, 
on their home premises, said Jacob Kalua Nahinu 
and Sam Kalua were assaulted and beaten by some 
of the persons so congregated, and that the plain- 
tiffs were among the persons who so assaulted and 
beat Jacob Kalua Nahinu and Sam Kalua, and that 
Jacob Kalua Nahinu was injured thereby. 

Such evidence ought of right to be brought before 
and heard by the Grand Jury of the Second Judicial 
Circuit of the Territory of Hawaii, and no constitu- 
tional or other right of the plaintiffs would be vio- 
lated should the Grand Jury consider the unlawful 
assembly and riot statute in connection therewith. 


15. The complaint fails to show that the de- 
fendants have acted or propose to act beyond the 
scope of their authority, or that they have made or 
proposed to make any oppressive or malicious use 
of the legal process of the Territory, or that they 
are not acting in good faith in the performance of 
their duties as officers of the Territory of Hawaii; 
an action against them seeking to restrain the per- 
formance of their duties is an action against the 
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Territory of Hawaii, which has not consented to be 
sued thereon. 


ne 

Defendants move the Court to dismiss so much 
of the complaint as purports to allege in favor of 
the remaining individual plaintiffs (named in Ex- 
hibit D of the complaint and Exhibit G added 
thereto by the stipulation of December 31, 1947, 
and not including Jack Kawano), a claim for relief 
against the enforcement of the unlawful assembly 
and riot statute, and defendants move for summary 
judgment thereon, on the following grounds: 

Grounds 1 to 8 inclusive are the same as are set 
forth in part IV hereof, and they are incorporated 
herein by reference. 


9. The complaint fails to show that said plain- 
tiffs are guiltless of wrongful conduct, or that they 
come into equity with clean hands. 


10. The complaint fails to show that said plain- 
tiffs were peacefully picketing during the occur- 
rence of the events alleged in the criminal com- 
plaints against them, which criminal complaints are 
incorporated by reference in the complaint herein 
(Complaint, paragraph IX, incorporating Exhibit 
D; stipulation of December 31, 1947 incorporating 
Exhibit F). 


11. The complaint shows on its face that the 
defendant prosecuting officers of the Territory of 
Hawaii do not propose to prosecute said plaintiffs 
for peaceful picketing or peaceable assembly, or 
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for the exercise of their constitutional rights of free 
speech, press, or assemblage. 


12. The complaint shows on its face that said 
unlawful assembly and riot statute does not purport 
to apply to peaceful picketing or peaceable assem- 
blage or any of the rights which plaintiffs allegedly 
seek to protect, that said statute is not vague or 
indefinite, and that said statute is constitutional and 
valid. 


13. As shown by the decision of the Supreme 
Court of Hawaii in the case entitled ‘‘Territory of 
Hawaii vs. Joseph Kaholokula, et al., No. 2657’’, a 
eopy of which was filed on December 8, 1947 as 
Defendants’ Exhibit F and is made a part hereof 
by reference, said unlawful assembly and riot stat- 
ute as construed by the Supreme Court of Hawaii 
does not apply to peaceful picketing or peaceable 
assemblage or any of the rights which plaintiffs 
allegedly seek to protect, and said law is not vague 
or indefinite. 


14. As shown by Defendants’ Exhibit H filed 
December 10, 1947 on the return to the order to 
show cause, and by Defendants’ Exhibits J and K, 
hereto annexed, all said exhibits being made a part 
hereof by reference, the plaintiffs Diego Barbosa, 
John Maile, Victor Degamo, Harry Kapena Kao- 
puiki, Isami A. Nitta, Ah Sing Ah Ho, James Kia 
Aikala, Shigeri Yagi, Basiliso Arruiza, Midori Oda, 
and Shigayuki Matsuura, after waiving preliminary 
examination, and the remaining plaintiffs after pre- 
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liminary examination, were committed to the Cir- 
cuit Court of the Second Judicial Circuit to await 
the action of the Grand Jury, having been arrested 
and arraigned on complaints sworn to by Assistant 
Chief of Police Andrew 8. Freitas. Said com- 
plaints, and in the case of the plaintiffs who did 
not waive preliminary examination, said commit- 
ment, were based on evidence tending to show as 
follows: 

That on July 14, 1947 said plaintiffs, with divers 
other persons, the total number exceeding 125, as- 
sembled together at Kaumalapau Wharf on the 
Island of Lanai, County of Maui in the Second 
Judicial Circuit of the Territory of Hawaii. That 
at about 4:10 p.m. on said day a pineapple barge 
arrived at the said wharf and was secured at the 
dock, whereupon certain employees of Hawaiian 
Pineapple Company, Limited, began operations to 
load such barge with pineapples then on the dock. 
That employees so engaged were Anthony Fernan- 
des, who started to operate the crane, Frederick S. 
Johnson, Jerome Harrington, Carl Kluge and 
Charles Marquez who mounted the pineapple bins, 
and Buek Manriki who remained on the table along- 
side of the pineapple bins. 

That at about this time the persons assembled, 
who previously had been standing or sitting near 
the rail at the entrance to the dock began to form 
into two rows or lines with eight union ‘‘picket 
policemen’’ in front of them. That suddenly Diego 
Barbosa, one of the plaintiffs herein and one of 
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said ‘‘picket policemen’’, started to 1un toward 
the pineapple bins, at the same time yelling and 
motioning for the others who had lined up as afore- 
said to follow him. That the men who had lined 
up and others who joined them rushed forward 
toward such pineapple bins and toward the men 
there employed, yelling, and that the number of 
men in the rush exceeded one hundred. 

That many of those who so rushed forward 
mounted the tier of bins where Johnson and Har- 
rington were at work, and that Johnson was pushed 
off this tier of bins and Harrington was severely 
beaten about the head and body by one or more of 
such persons. 

That some of the persons who so rushed forward 
climbed onto the crane and Fernandez at the same 
time jumped off onto the dock and ran, closely 
followed by twelve to fifteen persons who caught 
him and began to beat and assault him. That Fer- 
nandes then jumped to the lower portion of the 
wharf where three of such assailants followed him 
and continued in an attempt to strike him. That 
Fernandes then being unable to otherwise escape 
from his assailants, fell or jumped into the waters 
of Kaumalapau Bay and while swimming and at- 
tempting to reach a place of safety was further 
attacked by his assailants by their throwing and 
attempting to strike him with pineapples. 

That when the rush or charge of the persons 
assembled as aforesaid commenced and while it was 
going on the police present yelled and called out 
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loudly to the crowd to stop and return to the en- 
trance where they had previously gathered, but 
were unable to stop them. That after a period of 
approximately four or five minutes from the time 
they first began such charge all of the persons who 
had been engaged in such charge and in the actions 
above set forth ceased such activities and returned 
back to the entrance of the dock where they had 
been waiting previous to such charge. 

That among those present who rushed forward 
and did or aided or countenanced others in doing 
the acts and things above set forth were the plain- 
tiffs named in Exhibit D of the complaint and in 
Exhibit G added thereto by the stipulation of De- 
cember 31, 1947. 

Such evidence ought of right to be brought be- 
fore and heard by the Grand Jury of the Second 
Judicial Cireuit of the Territory of Hawaii, and 
no constitutional or other rights of the plaintiffs 
would be violated should the Grand Jury consider 
the unlawful assembly and riot statute in connec- 
tion therewith. 


15. The complaint fails to show that the defend- 
ants have acted or propose to act beyond the scope 
of their authority, or that they have made or pro- 
pose to make any oppressive or malicious use of 
the legal process of the Territory, or that they are 
not acting in good faith in the performance of their 
duties as officers of the Territory of Hawaii; an 
action against them seeking to restrain the per- 
formance of their duties is an action against the 
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Territory of Hawaii, which has not consented to be 
sued thereon. 


Wt 
Defendants move the Court to dismiss so much of 
the complaint as purports to allege a claim of the 
plaintiff unions and Jack Kawano for relief against 
the enforcement of the unlawful assembly and riot 
statute, on the following grounds: 


1. The complaint fails to state a claim in favor 
of such plaintiffs upon which such relief can be 
granted. 


2. Plaintiff unions are not entitled to prosecute 
this suit under the Civil Rights Act of the United 
States. 


3. Courts of equity do not enjoin criminal prose- 
cutions; criminal proceedings in the course of which 
and on review of which all rights and defenses may 
be asserted, heard and determined by the circuit 
and supreme courts of the Territory, and, to the 
extent asserted under the laws and Constitution of 
the United States, by the Circuit Court of Appeals 
of the Ninth Circuit and the Supreme Court of the 
United States, do not constitute a threat of irrep- 
arable injury. 

4. The complaint fails to show that said plain- 
tiffs, if they do not obtain equitable relief, will 
suffer great and immediate irreparable injury. 

5. The allegations of the complaint do not pre- 
sent a justiciable controversy concerning future en- 
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forcement of the unlawful assembly and riot statute 
in cases not how pending. 


6. The complaint fails to show that the union 
members whom plaintiffs seek to represent will be 
subjected to further prosecutions under said un- 
lawful assembly and riot statute, other than the 
pending criminal proceedings. 


7. The complaint fails to show that the defend- 
ant prosecuting officers of the Territory of Hawaii 
propose to prosecute plaintiffs’ members for peace- 
ful picketing or peaceable assemblage, or for the 
exercise of their constitutional rights of free speech, 
press, or assemblage. 


8. No allegations showing that the plaintiffs’ 
members are subject to further prosecutions under 
said unlawful assembly and riot statute could be 
made without showing intent to engage in wrong- 
ful conduct, depriving the plaintiffs of the right to 
equitable relief under the maxim that ‘‘he who 
comes into equity must come with clean hands’’. 


9. The complaint shows on its face that said 
unlawful assembly and riot statute does not purport 
to apply to peaceful picketing or peaceable assem- 
blage or any of the rights which plaintiffs allegedly 
seek to protect, that said statute is not vague or 
indefinite, and that said statute is constitutional 
and valid. 


10. As shown by the decision of the Supreme 
Court of Hawaii in the case entitled ‘‘Territory of 
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Hawaii vs. Joseph Kaholokula, et al., No. 2657’’, 
a copy of which was filed on December 8, 1947 as 
Defendants’ Exhibit F and is made a part hereof by 
reference, said unlawful assembly and riot statute 
as construed by the Supreme Court of Hawaii does 
not apply to peaceful picketing or peaceable as- 
semblage or any of the rights which plaintiffs al- 
legedly seek to protect, and said law is not vague 
or indefinite. 


11. The complaint fails to show that the defend- 
ants have acted or propose to act beyond the scope 
of their authority, or that they have made or pro- 
pose to make any oppressive or malicious use of the 
legal process of the Territory, or that they are not 
acting in good faith in the performance of their 
duties as officers of the Territory of Hawaii; an 
action against them seeking to restrain the perform- 
ance of their duties is an action against the Terri- 
tory of Hawaii, which has not consented to be sued 
thereon. 


VII. 

Defendants move the Court to dismiss so much 
of the complaint as purports to allege a claim for 
relief on account of the alleged selection and com- 
position of the 1947 Grand Jury, and defendants 
move for summary judgment thereon, on the fol- 
lowing grounds: 


1. The complaint fails to state a claim upon 
which such relief can be granted. 


2, The complaint fails to allege or show any in- 
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validity in the laws governing the selection and 
composition of the Grand Jury. 


3. The Court judicially knows that pursuant to 
section 9638 of the Revised Laws of Hawaii 1945 a 
new term of court commenced in the Second Judi- 
cial Circuit of the Territory of Hawaii on the see- 
ond Monday in January, 1948, to wit, January 12, 
1948, and that the 1947 Grand Jury list has been 
dissolved by efflux of time and a new grand jury 
list has been prepared and returned by the jury 
commission. By reason of the temporary restiain- 
ing order issued herein on December 10, 1947 the 
1947 Grand Jury was prevented from hearing the 
eharges against the plaintiffs and the plaintiffs 
thereby mooted their claim for an adjudication as to 
the validity of the selection and composition of. said 
1947 Grand Jury. Said alleged issue now is moot 
and not justiciable. 


VIII. 

Defendants named individually and as Grand 
Jurors of the County of Maui move the Court to dis- 
miss the action as to them, on the following 
grounds: : 


1. The alleged claim against them is moot. 


2. The complaint fails to state a claim for relief 
against them. 


3. The grand jurors of a circuit court of the 
Territory of Hawaii cannot properly be made parties 
to a proceeding in which an injunction is sought to 
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restrain and stay proceedings pending in such cir- 
cuit court, and this Court has no jurisdiction to 
issue an injunction against said grand jurors. 


IX. 

Defendant Cable A. Wirtz, individually and as 
Circuit Court Judge of the County of Maui, moves 
the Court to dismiss the action as to him, on the fol- 
lowing grounds: 


1. The complaint fails to state a claim for relief 
against him. 

2. A judge of a circuit court of the Territory 
of Hawaii cannot proverly be made party to a pro- 
ceeding in which an injunction is sought to restrain 
and stay proceedings pending in such circuit court, 
and this Court has no jurisdiction to issue an in- 
junction against a judge of a circuit court of the 
Territory of Hawaii. 


se 
Defendants Cable A. Wirtz, Augustine Pombo 
and Claude E. Chatterton, individually and as Jury 
Commissioners of the County of Maui, move the 
Court to dismiss the action as to them on the follow- 
ing grounds: 


1. The alleged claim for relief on account of the 
alleged selection and composition of the 1947 Grand 
Jury 1s moot. 


2. The complaint fails to state a claim for re- 
lief against them. 
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x1. 

Defendant Jean Lane, individually and as Chief 
of Police of the County of Maui, moves the Court 
to dismiss the action as to him on the ground that 
it fails to state a claim for relief against him. 

Wherefore, defendants pray: 


a. That the action be dismissed. 


b. That summary Judgment be entered for the 
defendants. 

c. That if the action be not wholly dismissed, or 
if summary judgment be not entered for the de- 
fendants upon the whole case, that the action be 
dismissed as to certain of the defendants, and that 
plaintiffs be required to make certain matters in 
the complaint more definite, and that plaintiffs be 
required to make a more definite statement of 
their several claims so as to state in a separate count 
each claim founded upon a separate transaction 
or occurrence. 

Dated at Honolulu, T. H., this 14th day of Jan- 
uary, 1948. 

/s/ RHODA V. LEWIS, 
Assistant Attorney General. 


/3/ WENDELL F. CROCKETT, 
By RVL. 
Deputy County Attorney, County of Maui. Attor- 
neys for Defendants. 
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To Harriet Bouslog, Myer C. Symonds, Gladstein, 
Andersen, Resner and Sawyer, and Herbert 
Resner, Attorneys for the Plaintiffs. 

Please take notice that the foregoing motions 
will be presented before the three-judge court con- 
vened in accordance with section 266 of the Judi- 
cial Code, as provided by order of the Honorable 
D. E. Metzger, judge of the above-entitled court, 
made December 10, 1947, immediately upon the 
convening of said court for the hearing of this 
cause at the Federal Building, Honolulu, Territory 
of Hawaii, or as soon thereafter as counsel can be 
heard. 

Dated at Honolulu, T. H., this 14th day of Jan- 
uary, 1948. 

/s/ RHODA V. LEWIS, 
Assistant Attorney General. 


/s/ WENDELL F. CROCKETT, 
By RVL. 
Deputy County Attorney, County of Maui. Attor- 
neys for Defendants. 
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APP IDAVIT OF ANDREW S. FREITAS 
Assistant Chief of Police 


Re: Assault on Jacob Nahinu and Sam 
Kalua 
July 15th, 1947 


Territory of Hawaii, 
County of Maui—ss. 


Andrew S. Freitas being first duly sworn on oath 
deposes and says that he is the Assistant Chief of 
Police for the County of Maui, Territory of Ha- 
wall; 

That on or about the 15th day of July, 1947, affi- 
ant was detailed to the Island of Lanai, together 
with other police officers from headquarters at Wai- 
luku for the purpose of preserving the peace and 
preventing any disturbance among the employees of 
Hawaiian Pineapple Co. Ltd., who were then on 
strike. 

That on the morning of July 15, 1947, at about 
the hour of 5:30 a.m. a report was received at the 
police station at Lanai City, Lanai, that 2 employees 
of the said pineapple company, to wit, Jacob Na- 
hinu and Sam Kalua, had been severely beaten at 
about 5 a.m. that morning at their homes while 
preparing to go to work as employees of the said 
Company; that at or about that time affiant ex- 
amined Jacob Nahinu, one of the persons alleged 
to have been beaten and observed that he had re- 
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ceived a severe cut or wound on his forehead which 
was still bleeding; that at or about the same time 
affiant also examined Sam Kalua, the other person 
alleged to have been assaulted and beaten as afore- 
said, and observed that he did not have on his 
body any visible injuries but that his shirt was 
covered with mud. 

That affiant was informed by the said Nahinu 
that the persons whom he had recognized during 
the time of such assault were, Mariano Baldua, 
Abraham Makekau and Antonio Mendes; 

That affiant directed that the matter be fully in- 
vestigated by police officers under his direction and 
contro] and that pursuant to such investigation evi- 
dence was obtained tending to show that Mariano 
Baldua, Abraham Makekau, Antonio Mendes, Nar- 
cisso Sipe and Elpidio Siruet together with other 
persons, the total number assembled exceeding 
twenty-five, went to the home of Jacob Kalua Na- 
hinu and Sam Kalua at about the hour of 5:00 a.m. 
and that there, on their home premises, Jacob Ka- 
lua Nahinu and Sam Kalua were assaulted and 
beaten by some of the persons so congregated. That 
the evidence further tended to show that the per- 
sons who so assaulted and beat said Jacob Nahinu 
and said Sam Kalua included the said Mariano 
Baldua, Abraham Makekau, Antonio Mendes, Nar- 
cisso Sipe, and Elpidio Siruet. That thereupon affi- 
ant swore to a complaint before the Acting District 
Magistrate of Lanai charging the said Mariano Bal- 
dua, Abraham Makekau, Antonio Mendes, Narcisso 
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Sipe and Elpidio Siruet with the offense of riot, 
which charge, affiant is informed, is still pending 
in the Circuit Court of the Second Cireuit, to which 
the said defendants were committed. 


[Seal] /s/ ANDREW 8. FREITAS. 
Subscribed and sworn to before me this 8th day 
of January, 1948. 


/s/ WENDELL F. CROCKETT, 
Notary Public, Second 
Circuit, T. H. 
My Commission expires June 30, 1949. 


EXHIBIT J 


AFFIDAVIT OF ANDREW S. FREITAS 
Assistant Chief of Police 


Re: Incident at Kaumalapau Wharf 
July 14, 1947 


Territory of Hawaii, 
County of Maui—ss. 


Andrew S. Freitas, being first duly sworn on oath 
deposes and says that he is the Assistant Chief of 
Police of the County of Maui, Territory of Ha- 
wali, and that on the 14th day of July, 1947, he 
was on the Island of Lanai with other police officers 
detailed from headquarters at Wailuku, to assist in 
maintaining order during a strike which was then 
being carried on by workers employed by Hawaiian 
Pineapple Company Limited; 
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That at about the hour of 3:05 p.m. on the said 
July 14th, 1947, affiant arrived at Kaumalapau 
Wharf on the said Island of Lanai, accompanied by 
other police officers and that between the time of 
his arrival and 4:10 p.m. a considerable number 
of striking employees arrived at said wharf, the 
number as estimated by affiant being in excess of 
125; 

That at about 4:10 p.m. a barge arrived at the 
said harbor and was secured at the dock where- 
upon certain employees of said Hawaiian Pineapple 
Co. Ltd. began operations to load such barge with 
pineapples which were then on the dock; that the 
employees so engaged being Anthony Fernandes, 
who started to operate the crane, Frederick S. 
Johnson, Jerome Harrington, Carl Kluge, Charles 
Marquez, who mounted the pineapple bins, and Buck 
Manriki, who remained on the table alongside of 
the pineapple bins. 

That at about this time the strikers, who previ- 
ously had been standing or sitting near the rail, 
began to form into two rows or lines with 8 Union 
‘‘Picket Policemen’’ in front of them; that sud- 
denly a Union ‘‘Picket Policeman’? whom affiant 
later identified as Diego Barbosa, started to run 
towards the pineapple bins, at the same time the 
said Diego Barbosa was yelling and motioning for 
the others who had lined up as aforesaid, to fol- 
low him; that the men who had lined up and others 
who joined them, rushed forward toward such pine- 
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apple bins, and many of them, including the said 
Diego Barbosa, mounted such bin where the said 
Johnson and Harrington were at work; that affiant 
saw the said Barbosa bending over and apparently 
beating and striking some one, though affiant could 
not at that time determine who such person was. 

That affiant then looked in the direction of the 
crane which Anthony Fernandez was attempting to 
operate and saw one, John Maile, climb up on to such 
erane and Fernandez at the same time jump off onto 
the dock; that Fernandez then ran towards affiant, 
closely followed by 12 or 15 persons who, on catch- 
ing him, began to mob, beat and assault him, the 
said Fernandez; that Fernandez then moved back- 
wards in an effort to escape from such assailants 
and jumped to the lower portion of the wharf where 
3 of such assailants followed him and continued in 
an attempt to strike and assault him; that the said 
Fernandez then being unable to otherwise escape 
from his assailants fell or jumped into the waters 
of Kaumalapau Bay and while swimming and at- 
tempting to reach a place of safety was further at- 
tacked by his assailants by their throwing and at- 
tempting to strike him with pineapples. 

That when the rush or charge of the persons as- 
sembled as aforesaid commenced and while it was 
going on affiant yelled and called out loudly to the 
crowd to stop but that such yelling had no effect. 

That affiant constantly endeavored to hold back 
the crowd and to get them to leave the dock and 
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return to the entrance of the same where they had 
previously gathered but was unable to exercise any 
control of such persons; that after a period of ap- 
proximately 4 or 5 minutes from the time they first 
began such charge all of the said persons who had 
been engaged in such charge and actions as here- 
inabove set forth ceased such activities and returned 
back to the stone wall at the entrance of the dock 
where they had been standing and waiting previ- 
ous to such charge. 

That when quiet had been restored affiant made 
a check to ascertain what injuries, if any, had been 
inflicted on any persons and found that Jerome Har- 
rington had been severely beaten about the head and 
body ; 

That Fernandez, other than being drenched and 
having his shirt torn, had suffered no visible bod- 
ily injuries; 

That numerous pineapple bins had been broken 
open and large quantities of pineapples had been 
scattered and spilled about the dock and thrown 
into the waters of the bay; 

That affiant immediately proceeded to make a 
police investigation of such incident to ascertain 
the names and identity of the persons taking part 
therein or responsible therefor, and that he was 
informed that Diego Barbosa, John Maile, Victor 
Degano, Harry Kapena Kaopuiki, Isami A. Nitta, 
Ah Sing Ah Ho, James Kia Aikala, Shigeru Yagi, 
Basiliso Arruiza, Midori Oda and Shigeyuki Mat- 
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suura, were among those present who did or aided 
and countenanced others in doing the acts and things 
hereinabove set forth. 

That upon such investigation and the evidence 
obtained thereby, affiant swore to a complaint be- 
fore the Acting District Magistrate of Lanai charg- 
ing such persons, together with others, whose names 
were then unknown to affiant, with a violation of the 
laws of the Territory of Hawaii, to wit, a riot, 
which charge affiant is informed is still pending in 
the Cireuit Court of the Second Cireuit, to which 
said defendants were committed. 

And affiant further sayeth not. 


/s/ ANDREW 8S. FREITAS. 
Subscribed and sworn to before me this 29th day 
of December, 1947. 


[Seal] /s/ WENDELL 8. CROCKETT, 
Notary Public, Second 
Circuit, T. H. 
My Commission Expires June 30, 1949. 
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In the Circuit Court of the Second Judicial 
Circuit, Territory of Hawaii 


Criminal No. 2419—Riot 


THE TERRITORY OF HAWATI, 
VS. 


BARTOLOME AGLIAM, et al, 
Defendants. 


DEPUTY CLERK’S CERTIFICATE 
Territory of Hawail, 
County of Maui—ss. 

I, D. W. Tallant, Deputy Clerk of the Circuit 
Court of the Second Judicial Circuit, Territory of 
Hawaii, which Court is a Court of Record having 
a Seal, Do Hereby Certify that the following docu- 
ments herewith enumerated, and hereto attached, 
viz: 

1. Copy of Magistrate’s Certificate ; 

2. Copy of Complaint and Warrant of Arrest; 

3. Copy of Transcript of the Evidence; and 

4. Copy of Decision; 


are all full, true and accurate copies of said docu- 
ments now on file in the Office of the Clerk of the 
Circuit Court, Second Circuit, Territory of Ha- 
wail, in the above-entitled cause, and that was filed 
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by the District Magistrate of the District Court 
of Lanai, County of Maui. 
Dated: Wailuku, Maw, T. H., December 29th, 
1947. 
[Seal] /3s/ D. W. TALLANT, 
Deputy Clerk, Second Cireuit Court, Territory of 
Hawaii. 


Copy 
District Court of Lanai, County of Maui 
Territory of Hawaii 


Complaint 


Andrew S. Freitas, first being duly sworn, says: 

That Bartolome Agliam, Henry Aki, Guilhermo 
Alboro, Mariano Andres, Domingo Basinga, Mari- 
ano Beldua, Valeriano Bugtong, Jose Carranza, 
Daniel Casil, Honorio Collardo, Lorenzo Del Ro- 
sario, Mariano Dugay, Saturnino Gaspar, Masao 
Gima, Yoshio Ginoza, Victor Guillermo, Kazuyuki 
Hashimoto, also known as Kazuichi Hashimoto, Si- 
mon Hermano, Rocky Honda, Eusticio Hubin, also 
known as HKstikio Raas, George Kaohalahala, David 
Kaopuiki, Daniel Kaopuiki, Abraham Makekau, 
Kenneth Matsumoto, Casimero Millare, Shigeto Mi- 
nami, Tiborcio Nesperas, Daniel Niberas, Daniel 
Norseda, Hiroshi Oshiro, Masahide Oshiro, Mitsu- 
yuki Oyama, Heraldo Pacada, Pablo Pineda, Lono 
Pokipala, Norberto Quinton, George Ramaila, Mele- 
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cio Reotorio, Alipio Sajor, Vicente Saloricman, It- 
suo Shimizu, Ryoji Shimzu, Sam Shin, Jack Nar- 
cisso Sipe, Elpidio Siruet, Jose Sotelo, Ignacio Su- 
magit, Gerardo Taal, Teijiro Tengan, Francito To- 
eason, Nobuteru Tomita, Sutero Unciano, Pedro 
Unida, Pablo Vea, Andres Velasco, in Lanai City, 
District of Lanai, County of Maui, Territory of Ha- 
waii, on to wit the 14th day of July, 1947, together 
with divers other persons whose names are unknown, 
then and there being of their own authority assembled 
together with disturbance, tumult and violence and 
striking terror and tending and intending to strike 
terror into others, thereby being in unlawful as- 
sembly, did unlawfully and feloniously join together 
in doing and beginning to do certain acts with tumult 
and violence to wit: assaulting, beating, striking, 
pushing, shoving, inflicting corporal injuries to and 
upon Anthony D. Fernandez, Buck Masuto Manriki, 
Frederick S. Johnson, Jerome Harrington, and oth- 
ers and using menacing language and gestures and 
other hostile signs and demonstrations tending and 
intending to strike terror into said Anthony D. Fer- 
nandez, Buck Masuto Manriki, Frederick 8. John- 
son, Jerome Harrington and others and thereby en- 
dangering the life, limb, health and liberty of them 
the said Anthony D. Fernandez, Buck Masuo Man- 
riki, Frederick S. Johnson, Jerome Harrington and 
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others, contrary to the form of the statutes in such 
cases made and provided. 


/s/ ANDREW S. FREITAS. 
Subscribed and sworn to before me this 1st day 
of August, A.D. 1947. 


/s/ YOUNG WA, 
District Magistrate of Lanai, 
County of Maui. 


Warrant of Arrest 


he Territory of Hawaii: 

To the High Sheriff, his Deputy; the Chief of 
Police of the County of Maui, or any Police Officer 
in the district of Lanai, County of Maui: 

You Are Hereby Commanded on the information 
of Andrew S. Freitas verified by oath, forthwith 
to arrest and take the bodies of: 

Bartolome Agliam, Henry Aki, Guilhermo Alboro, 
' Mariano Andres, Domingo Basinga, Mariano Bel- 
dua, Valeriano Bugtong, Jose Carranza, Daniel Ca- 
sil, Honorio Collardo, Lorenzo Del Rosario, Mari- 
ano Dugay, Saturnino Gaspar, Masao Gima, Yoshio 
Ginoza, Victor Guillermo, Kazuyuki Hashimoto, also 
known as Kazuichi, Hashimoto, Simon Hermano, 
Rocky Honda, Eusticio Hubin, also known as Es- 
tikio Raas, George Kaohalahala, David Kaopuiki, 
Daniel Kaopuiki, Abraham Makekau, Kenneth Mat- 
sumoto, Casimero Millare, Shigeto Minami, Tibor- 
cio Nesperas, Daniel Niberas, Daniel Norseda, Hiro- 
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shi Oshiro, Masahide Oshiro, Mitsuyuki Oyama, 
Heraldo Pacada, Pablo Pineda, Lono Pokipala, Nor- 
berto Quinton, George Ramaila, Melecio Reotorio, 
Alipio Sajor, Vicente Saloricman, Itsuo Shimizu, 
Ryoji Shimizu, Sam Shin, Jack Narcisso Sipe, 
Elpidio Siruet, Jose Sotele, Ignacio Sumagit, Ger- 
ardo Taal, Teijiro Tengan, Francito Tocason, No- 
buteru Tomita, Sutero Unciano, Pedro Unida, Pablo 
Vea, Andres Velasco, accused of Riot as set forth 
in the above complaint, if they can be found, and 
forthwith have their bodies before the District Mag- 
istrate of Lanai, County of Maui, at his Court Room 
at any time between the hours of 9:00 a.m. and 2:00 
p.m. of the 6th day of August, A.D. 1947. 


/s/ YOUNG WA, 
District Magistrate of Lanai, 
County of Maui. 


Bail for Pablo Pineda, one of the defendants 
above named, is hereby set in the sum of $1,000.00, 
and for all other defendants above named bail is set 
at $100.00, each. 

Dated at Wailuku, Maui, Territory of Hawaii, 
this first day of August, A.D. 1947. 


/3/ CABLE A. WIRTZ, 
Judge, Circuit Court, Second 
Circuit, T. H. 


Executed the within Warrant on the persons of 
Pablo Pineda, Heraldo Pacada, Melicio Riutorio, 
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Andres Velasco, Mariano Beldua, Guilhermo AI- 
boro, Jr., Kenneth Tatsumi Matsumoto, Jose Car- 
ronza, Itsuo and Chuck Shimizu, Hiroshi Oshiro, 
Pedro P. Unida, Lorenzo Del Rosario, Casimero 
Millare, Ignacio Sumagit, Daniel Narcida, Martin 
Lono Pokipala, George Ramaila, Daniel Kaopuiki, 
Jr., Sam Shin, Henry Kau Aki, Narcisso Sipe, 
Ensticio Hubin, Vicente Companio Saloricman, Si- 
mon Hermano, Honrio Collado, Elpidio Siruet, Ab- 
raham Makekau, George Kahoohalahala, Nobuo 
Honda, Alipio Sajor, Norberto Quiton, Yoshio Gin- 
oza, Bartolome Agleam, Mitsuyuki Oyama, Pablo 
Vea, Transito Tacason, Shigeto Minami, Valeriano 
Bugtong, Daniel Casil, Tiborcio Nesperos, Nobuteru 
Tomita, Mariano Dugau, Sotero Unciano, Saturnino 
Gaspar, Masao Gima, Victor Guillermo, Jose Sotelo, 
Masahide Oshiro, Riyoji Shimizu, Teijiro Tengan, 
Mashahide Oshiro, Riyoji Shimizu, Teijiro Tengan, 
Domingo Basinga, therein named, on this 4th day 
of August, 1947. 


/s/ K. TAKAHAMA, 
Police Officer. 


Executed the within Warrant on the person of 
Kazuichi Hashimoto. 
Named therein, this 5th day of August, 1947. 


/s/ K. TAKAHAMA, 
Police Officer. 
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In the District Court of Lanai, County of 
Maui, Territory of Hawaii 
Case No. 101—Riot 


THE TERRITORY OF HAWAII, 
Plaintiff, 
VS. 
BARTOLOME AGLIAM, et al, 
Defendant. 


MAGISTRATE’S CERTIFICATE 


Territory of Hawaii, 
County of Maui—ss. 

I, Young Wa, Acting District Magistrate of the 
District Court of Lanai, County of Maui, Territory 
of Hawaii, do hereby certify that the documents 
hereto attached, to wit: Copy of Complaint, Copy 
of my record showing the charges and proceedings 
against the above named defendants, also one album 
containing Prosecution’s Exhibits “‘B,7? °"G,” *D,” 
‘“H’’ and three rolls of film, Prosecution’s Exhibits 
A? OR? “CO” (Cand cash bond in tte summon 
$4,500.00), are true and faithful copies of proceed- 
ings had in this Court and are herewith sent to the 
Circuit Court of the Second Judicial Circuit, County 
of Maui, Territory of Hawaii. 

In Witness Whereof, I have hereunto set my 
hand this 16th day of September, A.D. 1947. 

/s/ YOUNG WA, 
Acting District Magistrate, Lanai District Court, 
County of Maui, T. H. 
Filed Sept. 17, 1947. 
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In the District Court of Lanai, County of Maui, 
Territory of Hawaii 


Case No. 101 
Wednesday, August 6, 1947 


TERRITORY OF HAWATI, 
Plaintiff, 
VS. 


BARTOLOME AGLIAM, et al, 
Defendants. 


ROT 


Counsel for the Plaintiff, Mr. Frank Crockett. 

Counsels for the Defendants, Mrs. Harriet Bous- 
log and Mr. Harold Duponte. 

The Prosecution reads the charge to the defend- 
ants. 

Prosecution: Before they waive preliminary 
hearing, court please, the prosecution asks that Tei- 
jiro Tengan, Casimero Millare, Masahide Oshiro 
and Henry Aki, be dismissed from this ease. 

The Court: Teijiro Tengan, Casimero Millare, 
Masahide Oshiro and Henry Aki be read as dis- 
missed for this case. 

Prosecution: Court please, the prosecution asks 
that the name David Kaopuiki be striked out from 
the complaint and the name Daniel Kaopuiki be 
read instead. The 2nd name is Mariano Andres, and 
the name Andres Velasco are the same person. His 
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correct name is Andres Velasco. The 3rd person is 
Daniel Neberes and also Daniel Norseda refer to 
the same person. So his name should read as Daniel 
Narceda. 

The Court: Let the minutes read the names as 
amended. 

Prosecutor: There is one other change, Your 
Honor. The complaint has the name of Honorio 
Collardo as alias Gerardo Taal. 

The Court: Let the minutes read that the name 
Honorio Collardo read as alias Gerardo Taal. 

Prosecution to counsels for the defendants. 

Prosecution: Do you wish to have the complaint 
interpreted to the defendants? 

Bouslog: No, Mr. Crockett, I think they under- 
stand Mr. Crockett, whether or not it is customary 
here, the defendants desire a preliminary hearing 
now and request that the prosecution proceed with 
the case. I think the defendants not having been 
released, the prosecution should be required to pro- 
ceed. (Correction made with approval of Court 
4/27/48.) 

Prosecution: The prosecution asks that the mat- 
ter be passed over sometime when a date is con- 
venient for having a preliminary hearing. 

The Court: The court believes that the case 
should be continued for any convenient time for 
counsels. Any suggestions to make for a date that 
is convenient? 
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Prosecution: Any date that the court sees sat- 
isfactory. 

Bouslog: I have full schedule for this week and 
next week. 

The Court: Case continued to the 22nd of Aug- 
ust. 

/s/ J. K. MEDEIROS, 
District Court Clerk, 


/s/ YOUNG WA, 
District Magistrate. 


In the District Court of Lanai, County of Maui 
Territory of Hawali 


Case No. 101 
THE TERRITORY OF HAWAII, 


Plaintiff, 
VS. 


BARTOLOME AGLIAM, et al, 
Defendants. 
Friday, August 22, 1947 
RIOT 
Court convened at 10:55 a.m. 


Mr. Wendell F. Crockett for the Prosecution. 

Mrs. Harriet Bouslog, Counsel for Defense. 

Mr. Crockett: We are ready to proceed, Court 
please. 
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Mrs. Bouslog: We are ready to proceed. 

The Court: This case was continued from the 
6th. 

Mrs. Bouslog: Your Honor, I think the record 
from the last time shows of the opposition of the 
Counsel for defendants over the continuance, that 
the statute of the Territory provides in a mandatory 
way when the defendants appear, the District Mag- 
istrate shall proceed to determine whether there is 
probable cause that the defendants have been unlaw- 
fully held. I want to be sure that the record shows 
this continuance was over the objection of counsel 
for defendants. I believe that this proceeding is 
entirely without authority of law and that the 
Prosecution or the Court have no authority to pro- 
ceed at this time. However, the Court overruled the 
objection that I am merely preserving for the record 
to show the objection was made to the proceeding. 

Mr. Crockett: In other words, subject to your 
objection, no objection to proceeding at the present 
time ? 

Mrs. Bouslog: That is right, Mr. Crockett. 

Mr. Crockett: The Counsel wishes to call the 
roll, or stipulate that the defendants are present? 

Mrs. Bouslog: All the defendants are present, 
Mr. Crockett. 

Mr. Crockett: Call Mr. DeMello please. 
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FRANCIS B. DeMELLO 
Witness sworn by the Court 


Direct Examination 


Mr. Crockett: What is your name? 

A. Francis B. DeMello. 

Q. What is your occupation? 

A. Lieutenant of Identification, Maui Police 
Dept. 

Mrs. Bouslog: May it please the Court, I would 
like to interrupt at this time and call attention to 
the fact that the defendants do not understand Eng- 
lish and every and all proceedings be translated for 
the benefit of the defendants. 

Mr. Crockett: Court please, the decisions of the 
Supreme Court said such procedures are unneces- 
sary when defendants are represented by counsel. 

Mrs. Bouslog: ‘Your Honor, that is not the cor- 
rect statement of the law. 

Mr. Crockett: We withdraw the objection and 
ask an interpreter be called. What language you 
wish it interpreted? 

Mrs. Bouslog: Filipino. 


(Court recessed at 10:58 a.m. Reconvened 
aulel tO a.m. } 


(Mrs. Lurita Viduia sworn by the Court as 
Filipino interpreter.) 


Mr. Crockett: What is your name? 
A. Francis B. DeMello. 
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(Testimony of Francis B. DeMello.) 

@. What is your occupation? 

A. Lieutenant of Identification, Maui Police 
Dept. 

Q. As a police officer, were you on the island of 
Lanai on the 14th day of July, 1947? 

A. I was. 

Q. Part of your duties as Lieutenant of Iden- 
tification, do you take photograph or pictures of 


incidents of that nature? A. Ido. 
Q. Were you down at Kamalapau on the after- 
noon of July 14th? A. I was. 


Q. What time did you go down there? 

A. We went down about 3:30 p.m. on the 14th. 

Q. Who else went with you at the time you 
went down? 

A. Assistant Chief of Police Andrew S. Freitas, 
Captain of Detective John D. Seabury, officer Taka- 
hama. 


Q. Was Mr. Medeiros, police officer, there also? 
A. He was, he came a little after we arrived. 
Q. And you know Mr. Billson? A. I do. 
Q. And you know Mr. Heminger? 

A. Ido. 

Q. Did you see them there that afternoon? 

A. I did. 

Q. Do you know Mr. Anthony Fernandez? 

A. I do. 

Q. Did you see him there that afternoon? 

A. Yes. 
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(Testimony of Francis Bb. DeMello.) 
Q. Do you know Mr. Harrington and a man by 


the name of Johnson? A. Yes. 
Q. You see them there also about that time? 
A. Yes. 
@. You know Mr. Marcus and Mr. Pavao? 
A. I do. 
Q. Did you see them there ? A. Yes. 
Q. And now when you arrived there at Kamala- 


pau, you saw Mr. Fernandez, Mr. Johnson, Mr. 
Harrington, Pavao, you recall what they were doing 
when you got there? 

A. We, when I say we, I mean Assistant Chief 
Freitas, Capt. Seabury, Takahama and myself, had 
convoyed a truck to the Kamalapau wharf that was 
operated by Mr. Johnson, and Mr. Fernandez at 
that time when we arrived at the dock was operating 
a crane that was unloading freight off the Mana 
that had just arrived prior to us getting to the dock. 

Q. Then Mr. Harrington, what was he doing as 
you recall? 

A. ‘They were—I don’t recall—as they were at 
the dock at the time we got there, but I saw them a 
little later. 

Q. How about Mr. Pavao, what was he doing? 

A. Mr. Pavao was assisting with the sling un- 
loading the freight off the Mana. 

Q. Now when you got there, were there many 
other people present at that time besides those that 
you have mentioned ? 
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(Testimony of Francis B. DeMello.) 

A. Just after we got there I would say about 
seven or eight cars arrived at the dock with a group 
of men, majority of them Filipinos. 

Mrs. Bouslog: Mr. Crockett, may I interrupt 
at this time. Your Honor, I would like to ask for 
your order excluding witnesses apart from the one 
who is testifying. I believe the defendants are en- 
titled to have the witnesses who are going to testify 
today excluded while other witnesses are testifying. 

The Court: All the witnesses testifying today 
may be excused from this Court. 

Mrs. Bouslog: Will the judge make his order 
exclusive, outside hearing of the Court room as well 
as out of sight. 

The Court: You mean the defendants too? 

Mrs. Bouslog: The defendants, Your Honor, 
have by the constitution a right to be present on 
their own trial even though they are witnesses. 


(Witnesses ordered out of the Court room.) 


Mr. Crockett: And these people who arrived 
after you got there, what did they do, Mr. DeMello? 

A. They immediately began to picket from a 
point about 150 feet above the Mana dock. 

Q. Would you explain in a little more detail 
‘began to picket’’? What did they do? What was 
the manner of picketing, etc? 

A. They got out of the cars and then walked 
down about 150 feet from the Mana dock, starting 
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(Testimony of Francis b. DeMello.) 

a picket line one back of the other and walked as 
far as the dock and made a circle back. After mak- 
ing one complete circle, they then retired to the sea 
wall where they sat on the wall while others leaned 
up against it, while others tried to get to the pave- 
ment into the wall into the shade as much as pos- 
sible. 

@. About how long or how much time did it take 
for them to march around? How long they continue 
that? A. I would say about 10 to 15 minutes. 

Q. And after they broke up, did the line broke 
up, and sat around, is that what you mean? Would 
you mind explaining that a little more? 

A. That is correct. They fell out of rank. In 
other words, they did not have one line any more, 
but the majority of them retired to the sea wall, 
sat on the wall, while others standing on the pave- 
ment leaning against the sea wall, and there were 
few of them walking around but not in a line. 

Q. What happened after that? 

A. About 4:15 or 4:20 the barge came in and 
was being moored at the Kamalapau wharf. 

Q. And what happened when the barge came in? 

A. After the barge was tied to the dock, Mr. 
Fernandez then climbed upon the crane and four 
men in the meantime had climbed up on the pine- 
apple bins, and the crowd had moved in the mean- 
time from the sea wall out on the pavement but in 
the back of the KAPU line that was painted on the 
dock at that time, and were very orderly just stand- 
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(Testimony of Francis B. DeMello.) 

ing and watching. When the sling was raised from 
the ground and the crane moved the sling on top 
the bins where the four men were, and as the men 
on top of the bins, Johnson, Marcus, Harrington 
and one other whose name I don’t recall at the 
present time, were about to fasten the slings to the 
pineapple bins, Diego Barbosa was at that time talk- 
ing in Filipino and later spoke in English ‘‘Go, go’’ 
and at the same time making motions with his hands 
for them to follow him. 

Mrs. Bouslog: May it please the Court, I am 
going to interpose an objection at this time. ‘This 
witness is testifying to hearsay evidence. What 
Diego Barbosa said is for Diego Barbosa to testify 
on the stand, not for Lt. DeMello to testify. I would 
like the Court to instruct the witness to say what 
he did and said and what he saw, and not what 
other people saw or what was reported to him. 

Mr. Crockett: Did you hear Mr. Barbosa when 
he said this? A. Yes, sir. 

Q. In the presence of the crowd you saw there? 

A. Yes, he was present. 

Q. And that was said in the presence of the 
crowd that was there? A. It was. 

Mr. Crockett: Court please, we brought testi- 
mony up by identifying defendants being present 
at that time, and we ask that to be received at this 
time. If it isn’t properly connected up then it would 
be for the Court to strike it off. It is impossible 
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(Testimony of Francis B. DeMello.) 

for us—the large number of defendants present 
make it necessary for us to produce other persons 
who will properly identify them. As counsel well 
knows, statement made in the presence of defend- 
ants is admissible testimony. 

Mrs. Bouslog: May it please the Court, we have 
no evidence of who was or was not present at the 
incident at this time so I fail to see how you can 
connect something that isn’t even in evidence. 


(Argument by Prosecution and Counsel for 
Defense. ) 


The Court: Overrule that objection. 

Mr. Crockett: Just a minute ago, Mr. DeMello, 
you stated, ‘‘At the same time Mr. Barbosa made 
motions with his hands.’’ Would you mind stand- 
ing up before the Court so the defendants could see 
and illustrate the motions that were made by Bar- 
bosa at that time? 

Mrs. Bouslog: Your Honor, I am going to enter 
the objection that Lt. DeMello’s demonstration of 
what Barbosa did is not the best evidence. There 
being no showing best evidence is available, Mr. 
DeMello should not be permitted to demonstrate 
what Mr. Barbosa did. 


(Argument by Prosecution and Counsel for 
Defense.) 


The Court: Objection overruled. 
Mr. DeMello: He stood on the dock over there 
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(Testimony of Francis B. DeMello.) 

and as he was talking to the Filipinos in Filipino 
and then later said ‘‘Go, go’’ and motioning with 
his hands for them to go as he started across. (De- 
Mello demonstrates motions made by Barbosa with 
his hands. ) 

Mr. Crockett: Where was he standing at that 
time with relation to the crowd? 

A. In the front of the crowd. 

@. And when he did that, did he remain there 
or did he move forward ? 

A. He moved forward toward the pineapple bins 
with the crowd following him and he ran toward 
the tables they have over there where they drive the 
trucks between. 

Q. And as the crowd followed him, what pace 
did they maintain? Walking slowly or walking fast, 
running slowly or running fast? 

A. ‘The front of the crowd started moving very 
fast, running fast toward the pineapple bins and 
the back end was moving rather slowly, so that back 
portion got up to the bins and some of them stopped 
right at the bins. But they were all mauling around 
over there while others climbed upon the pineapple 
bins. 

Q. What happened after that when they reached 
the bins? 

A. When they got to the bins some of them had 
opened up the gates of the bins and pineapples began 
falling out, while others climbed on the bins and 
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were after these men that were on top of the pine- 
apple bins. They then began punching and beating 
up individuals that were on the pineapple bins. 

Q. What else did you see happen with regard 
to those men on the bins? 

A. They did not remain up there. They got 
down, I don’t know how they got down. They were 
not up there, later saw one of them that was all wet. 

@. You recall which one that was? 

A. Myr. Marcus. I know one was up there on 
the pineapple bin that about five or six of them 
were punching at him, but he was on his back. Who 
he was I could not say. 

@. What else happened after that case you ob- 
served ? 

A. After that the police in the meantime—the 
other officers were shouting for these men to stop 
and after they punched at this party on the back for 
a while, all came down from the pineapple bins and 
walked out toward the sea wall and went down 
toward the Mana dock and all mauled around in 
that area outside the white line. 

@. The time these men started to run as you 
testified, after Barbosa spoke to them and made 
the motion, did they go quietly or did they make 
noise? What was the nature of their moving? 

A. They were all yelling as though they were— 
yelling would resemble something like you see in a 
western movie when you see a bunch of Indians 
going at the settlers. 
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Q. Could you illustrate or give us some of the 
samples of the yelling? 

A. Well, I will try to the best of my ability. 

Mrs. Bouslog: Mr. Crockett, to be sure, Mr. De- 
Mello now is representing a crowd of how many 
people? 

Mr. Crockett: I haven’t asked him that question. 

Mrs. Bouslog: You were asking him to yell. 

Mr. Crockett: J did to give us a sample. 


(Mr. DeMello gives sample of yelling.) 


Q. At the time you heard the yell, by one per- 
son or by many people? 

A. By a lot of people, not by one individual. 

@. When this movement occurred, referring to 
the time Barbosa started the action, about how 
large a crowd had gathered there all together at 
that time? 

A. In my estimation, about 100 to 150. 

Q. And about what proportion or what number 
took part in the rush? 

A. It is awfully hard for me to say because they 
were strung all the way up from a point about 150 
feet from the dock. They were along the wall, some 
were still at the wall while others were grouped 
I would say about 50 to 75 just in a group close 
to the bins. This group that was right close started 
across while the others that were further up started 
to move down toward the bins also. 
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Q. Could you give us some idea, about 100 to 
150 there, how many were engaged in the actual 
rush ? 

A. You mean those that charged the individuals 
on the pineapple bins? 

Q. No, I mean those that took part, any part 
whatever in the rush, that is, whether they charged 
the pineapple bins or whether they charged any 
other portion, in other words, moved approximately 
from the position. First they had a line behind the 
KAPU line, in other words moved across the 
KAPU line. 

Mrs. Bouslog: May it please the Court, I object 
to the question as misleading and unintelligible. 

Myr. Crockett: JI withdraw that question. 

Q. About how many people were engaged in the 
entire rush, that is, they moved toward the bins or 
toward the other portion of the wharf that you 
mentioned ? 

A. I would say about 100 to 125 of them. 

Mr. Crockett: About two minutes to 12 o’clock, 
I suggest we adjourn for lunch at this time. 

The Court: Court will adjourn to 1:30 p.m. 


(Court adjourned at 12:00 noon. Court re- 
convened at 1:32 p.m.) 


Mr. Crockett: You want to stipulate defendants 
all present ? 
Mrs. Bouslog: Yes. 
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The Court: Mr. DeMello is on the witness stand, 
continue with his examination. 

Mr. Crockett: Were you able to recognize any 
of the persons who were present in this crowd which 
you described. A. I was. 

(). Who were you able to recognize? 

A. Two men. Diego Barbosa and another party 
with a leather jacket, Pablo Pineda. 

@. Diego Barbosa you know whether or not he 
has been charged in this offense? 

A. He has been. 

@. And Pablo Pineda, is he one of the defend- 
ants in this case? 

A. Pablo Pineda was one of the ones picked 
up in the last group. 

Q. Is he present in Court now? 

A. Yes, he is standing outside on the porch. 

Mr. Crockett: Court please, I ask that Pablo 
Pineda be asked to stand up. 

Mrs. Bouslog: Defendants are not required to 
testify against themselves and that privilege to 
testify in favor of themselves clearly extends too. 


(Argument by Prosecution and Counsel for 
Defense. ) 


Mr. Crockett: I withdraw the question. J will 
ask Mr. DeMello to place his hand on Pineda. Mr. 
DeMello, will you go and place your hands on the 
man you believe is Pineda? 
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(Mr. DeMello walks over to and places his 
hand on Pineda) 


Mrs. Bouslog: Is this the man you think is 
Pineda ? 

Mr. DeMello: I don’t think, I know. 

My. Crockett: Mr. DeMello, during the time that 
you were down at the scene of this incident, will 
you state whether or not you made any pictures? 

A. JI did. I took movies of them with a 16 mm. 
camera. 

Q. Were the films developed ? 

A. They were. 

Q. And have you examined the films to sec 
whether or not it clearly portrays what you saw 
happened there ? A. I have. 

Q. Have you the films with you at the present 
time ? A. I do. 

Q. May I have it? Court please, at this time we 
ask that the film which witness has just handed to 
the Prosecution be marked for identification as 
Prosecution’s Exhibit ‘‘A.’’ 

Mrs. Bouslog: Your Honor, this is just marked 
for identification? I don’t think they have been 
properly identified as yet as having been taken at 
the place and time. 

Mr. Crockett: That is, after these pictures were 
taken by you, have they been examined to ascertain 
whether or not they themselves clearly represent 
what you saw at the time they were taken? 
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A. I examined them and they were exactly what 
I saw. 

@. Now can you state, Mr. DeMello, whether 
or not the film which you just gave the Prosecution 
to be marked for identification as Exhibit ‘‘A,’’ is 
that what is commonly known as moving pictures? 

A. It is. 

Q. The individual scenes show on there, approxi- 
mately what size are these? A. 16 mm. 

Q. And will you state whether or not any en- 
largements have been taken from that film? 

A. Some enlargements were made in Honolulu 
from that film. 

Q. Showing you a group of pictures, which is 
numbered on the back, Court please, from 1 to 55, 
I ask you to examine those pictures and state 
whether or not those are enlargements made from 
the films which you have previously identified as 
being the ones from that particular location and 
time. 

A. These are all taken by me, the pictures were 
taken by me, the enlargements made from the many 
films that I took. 

Q. And these pictures you examined before? 

A. Yes. 

Q. And will you state whether or not these pic- 
tures as stills or enlargements or portion of your 
movie film clearly portray as still pictures what 
happened there and took place at the time and place 
concerned which you previously testified ? 
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A. ‘They do. 

Mr. Crockett: Court please, at this time we offer 
the film in evidence. 

Mrs. Bouslog: May the Court please, I believe 
the film has not been properly identified to the time 
which it has been taken. If Mr. DeMello took it in 
the morning, in the afternoon, after the so-called 
rush, it isn’t properly receivable in evidence. ‘The 
time which this film was taken has not been fully 
stated. The date as well as time must be confined 
to the period which alleged incident is supposed to 
have happened. 

Mr. Crockett: I submit to the Court, Court 
please, the time and place have been fully identi- 
fied. Will you please explain to us in detail the 
time and place you took those moving picture, the 
film which you identified? What time was it, the 
portion up until the entire scene was taken? 

A. The portion prior to the incident at the 
Kamalapau wharf was taken on the 14th of July 
in the year 1947 at about 10 o’clock in the morning. 
There was one scene of one individual, Casemilo 
Millare, he was sitting in the car that was taken 
on one of the pineapple field road as he was sitting 
in his ear. The scene of the incident was taken at 
4:30 p.m. on the 14th day of July, 1947, and all the 
film thereafter that incident was taken at the 
Kamalapau wharf on the 14th day of July, 1947. 
Right after I got through taking the scene of the 
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incident I put in a new magazine and took all the 
individuals at the dock that was over there. After 
I got through the second magazine I put the third 
one in and continued to take the rest of the indi- 
viduals that was over there, kept on shooting dif- 
ferent individuals to get a clear identification. 

Mrs. Bouslog: May it please the Court, I am 
going to object to the Court on receiving the film 
except the time the film was taken of the incident 
itself. The pictures that were taken in the morning, 
the pictures that were taken after the incident have 
no bearing upon the actual occurrence itself and 
therefore can not be received in evidence. We object 
to the introduction of the films being received in 
evidence but particularly to that portion which the 
witness testified as actually taken not at the time 
of the incident. Of course, we have not seen the film, 
we reserve our right to object that be stricken from 
the record after we have seen the film. 

The Court: Prosecution have no objection. 

Mr. Crockett: We have no objection. I ask for 
about five minutes recess to make Mr. DeMello 
check it over and remove that which counsel have 
objected. 

(Court recessed at 1:52 p.m. Court recon- 
vened at 2:05 p.m.) 
The @ourt: Proceed. 


Mr. Crockett: Mr. DeMello, during the recess 
have you edited your film so that now it includes 
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only the happenings which you testified at that inci- 
dent on the 14th? meme Y eS, it is. 

Q. Beginning with what? 

A. Beginning with the barge coming in at about 
4:15 or 4:20 p.m. on the 14th of July, 1947. 

Mr. Crockett: At this time, Court please, we 
renew our offer to have the film be received in evi- 
dence and marked Prosecution’s Exhibit ‘‘A.”’ 

Mrs. Bouslog: Your Honor, the record to show 
that Counsel for the defendants objects to the intro- 
duction of the film on the grounds that we have only 
the word of the witness that it was taken at the 
time the alleged incident occurred. JI will renew 
objection after the film is shown if any picture 
can not be identified at that time. 

Mr. Crockett: We have no objection to having it 
further trimmed only to the incident. 

The Court: The Court accepts this film as Prose- 
cution’s evidence and mark it Exhibit ‘‘A.’’ 

Mr. Crockett: At this time Prosecution offers in 
evidence the pictures numbered 1 to 55 which Mr. 
DeMello has testified are enlargements of individual 
scenes from this particular film. We ask that they 
be received as well as Exhibit ‘‘B’’ and have a 
police officer paste them on large papers so that 
they would be easier to handle. 

Mrs. Bouslog: May I examine the pictures, Mr. 
Crockett ? 

Mr. Crockett: Yes. 
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(Court recessed at 2:10 p.m. Reconvened at 
2:29 p.m, ) 


Mr. Crockett: Court please, from the original 
group that we presented were included some pic- 
tures which I thought taken at the time of the inci- 
dent but taken from the film Court has excluded. 
They are number 6, 8, 10, 28, 30, 37, 40, 41, 42, 43 
and 51. That to be excluded from 1 to 55. 

Mrs. Bouslog: May it please the Court, having 
examined the pictures, it is obvious from the pic- 
tures themselves that one can not tell the time or 
place at which the pictures were taken. Lt. DeMello 
has testified he took pictures during the course of 
the strike, he took pictures in the morning, although 
in the morning of the same day incident occurred, 
around 4:30 in the afternoon, there is no internal 
evidence on the pictures indicating the time they 
were taken. They are so blurred and so unable to 
discern what the picture is about in many instances. 
That would be almost impossible for a person to 
recognize when or where the pictures were taken. 
For that reason I object to the receiving of the 
pictures as evidence. 


(Argument by Prosecution and Counsel for 
Defense. ) 


Mr. Crockett: JI withdraw the offer and ask Lt. 
DeMello. You heard me state to the Court I with- 
draw certain pictures ? A. Yes, I did. 
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Q. Did you examine the portion of the film that 
you took off from the original film which you said 
was taken in the morning so as to exclude from 
these pictures 1 to 55 and exclude from them those 
pictures which were enlargements or portion of the 
film taken outside the incident? 

A. Ihave examined them and I have taken them 
out from the original 55 that were in the group. 

Q. So that then the remaining pictures represent 
enlargements from portion of the film which was 
taken during the incident and immediately there- 
after ? A. Yes. 

Mr. Crockett: At this time, Court please, we 
again offer the films or the pictures as evidence 
and marked in a group as Prosecution’s Exhibit 
3.’ 

The Court: Pictures accepted as Prosecution’s 
evidence and marked Exhibit ‘‘B.’’ 

Mrs. Bouslog: I already objected to that for the 
reasons stated. 

Mr. Crockett: Have you any objection to having 
a police officer or the clerk paste this as I suggested ? 

Mrs. Bouslog: Mr. Crockett, I would like to have 
the defendants be offered an opportunity to examine 
the pictures. They can pass them around then they 
ean be mounted after that time. 


(Court recessed at 2:37 p.m. Court recon- 
vened at 3:00 p.m.) 
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Mr. Crockett: Would you mind proceeding with 
the cross-examination ? 

Mrs. Bouslog: I would rather see the films be- 
fore I proceed with the cross examination of Mr. 
DeMello. 

Mr. Crockett: The machine will have to be run 
by Mr. Billson. You have any objection to Mr. Bill- 
son running the film? 

Mrs. Bouslog: No. 


(Court recesses to view film run on screen in 
the Court room.) 


The Court: Cross-examination ? 

Mr. Crockett: J don’t think we have much time 
to proceed any further. 

Mrs. Bouslog: I would like to state for the de- 
fendants I would like to continue until we conclude 
the hearing, that the law of the Territory does not 
contemplate defendants shall be held indefinitely 
for a felony charge upon a complaint of a police 
officer which is the case in this instance, and ask 
that the Court set the case down for the earliest 
possible time for which counsel and defendants can 
be present. I believe at the conference during recess 
it developed that the 28th of August is the first 
possible date for the continuance of the hearing, I 
would ask that the hearing be continued at that 
time, at the same time reserving my objection to not 
continuing at this time and continuing tomorrow 
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again. Stating for the record I believe these defend- 
ants are being illegally held. Prosecution did not at 
the last time proceed to show evidence of probable 
cause. 

Mr. Crockett: Counsel proposes to have case 
set on the 28th of August. Court please, Mr. De- 
Mello will be detained in town until the 29th. I 
think we have other witnesses, we can go ahead and 
then he will come back before we conclude the 
hearing. 

The Court: Case is continued until the 28th of 
August. No objection by Counsel ? 

Mrs. Bouslog: I have no objections except as I 
have stated. (Correction made with approval of 
Court 4/27/48.) 

The Court: At this time Court is adjourned 
until August 28th. 


(Court adjourned at 3:15 p.m.) 
Continued to August 28, 1947. 


/s/ MUNAKI MARIMOTO, 
Clerk-Stenographer. 


Thursday, August 28, 1947 


Preliminary hearing continued from August 22nd, 
1947. Court convened at 10:10 am. with Acting 
District Magistrate Young Wa presiding. 

Mr. Wendell F. Crockett, counsel for Prosecution. 
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Mr. Crockett: We are ready to proceed, if the 
Court please. 

Mrs. Bouslog: We are ready to proceed. 

The Court: The interpreter is not here yet. 
We will proceed. 

Mrs. Bouslog: JI am able to stipulate again that 
the defendants are all here. 

Myr. Crockett: We so stipulate, if the Court 
please. As I said the other day, Mr. DeMello had 
to go to Honolulu and I believe will be back to- 
morrow or Saturday. Before we conclude, we will 
have him back for cross-examination. 

Mrs. Bouslog: Do you mean Mr. DeMello is not 
here today? How can we proceed without this 
witness ? 

The Court: I thought you understood that. 

Mrs. Bouslog: Was an effort made to subpoena 
him? 

Mr. Crockett: It was mentioned the other day. 

Mrs. Bouslog: I did not so understand that he 
was not to be here for cross-examination today. I 
would like to have the Prosecution show cause as 
to why Mr. DeMello was not subpoenaed and re- 
quired to be present today for purposes of cross- 
examination. 

Mr. Crockett: I so stated before and thought 
that you understood it at that time that he will be 
here tomorrow or Saturday. 

The Court: That was the understanding—that 
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Mrs. Bouslog: I did not so understand it, but it 
will be in the transcript and will speak for itself: 
when we get it. 

Mrs. Bouslog (To Court Stenographer): Are 
you an official court reporter ? 

Court Stenographer: No, I am just assisting 
in the absence of a court stenographer. 

Mrs. Bouslog: Then I would like to ask that the 
court stenographer be sworn. (Court does so.) 

Mr. Crockett: Call Mr. Bilson. 

The Court: The interpreter is here now. Mrs. 
Lorita Viduya has previously been sworn, so it 
will not be necessary to do so again. 

Mr. Crockett: We are ready to proceed. Call 
Mr. Bilson. 

Mrs. Bouslog: Again Your Honor, I would like 
to ask the Court for an order to exclude from the 
Courtroom all witnesses who are to testify. 

The Court: All witnesses who are to testify will 
please leave the Courtroom. 


VAUGHN BILSON 


Mr. Vaughn Bilson, being first duly sworn, tes- 
tified as follows: 


Direct Examination 
Mr. Crockett: What is your name? 
A. Vaughn Bilson. 
Q. Now, Mr. Bilson, when I ask you a ques- 
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tion will you please pause a little to give the inter- 
preter a chance to interpret to defendants. 

A. Yes, sir. 

Q. Where do you live? A. Lanai City. 

@. What is your work? Will you speak a little 
louder, please, so that everyone can hear. 

A. Engineer and draughtsman. 

Q. On July 14th were you down at Kaumala- 
pau in the afternoon? A. I was. 

Q. I was referring to July 14th of this year, 
1947. A. Yes. 

Q. About what time did you go down? 

A. About three o’clock. 

«). When you arrived did you note whether there 
were many persons present there or did they arrive 
after you did? 

Mrs. Bouslog: May it please the Court, I am 
going to object to the form of the question, the as- 
sumption there were people there in the same ques- 
tion. 

Mr. Crockett: The evidence already shows from 
DeMello’s testimony there was a large crowd there. 

Mrs. Bouslog: You asked him if they were al- 
ready there. 

Mr. Crockett: That shows in the evidence. 

Mrs. Bouslog: But not by this witness. 

Mr. Crockett: We will withdraw the question. 
When you [3*] arrived at the wharf did you notice 
whether or not there were many people congregated 
there? A. Yes, I did. 


* Page numbering appearing at bottom of page of original certified 
Transcript of Record. 


vs. 1.L.W.U. ete. 173 
Exhibit K—( Continued) 


(Testimony of Vaughn Bilson. ) 

Q. What happened after you arrived there,— 
what took place? 

A. Shortly after I arrived more people came 
down, several car loads. 

Q. And these people that came down, what did 
they do when they arrived there? 

A. They left their cars and lined up along the 
sea wall. 

Q. Did you see Mr. Fernandez there at any 


time ? A. Yes, I did. 
@. And Mr. Harrington? pas eS! 
@. And Mr. Pavao? A. Yes. 


@. When you arrived, what was Mr. Fernan- 
dez doing? 

A. Preparing to assist in mooring the barge to 
the dock. 

. And Mr. Pavao, did you notice what he was 
doing? 

A. He was also directing the mooring of the 
barge. 

@. Now, then, these people who you say arrived 
in cars and parked themselves along the sea wall, 
what else did they do, if anything? 

A. They remained rather quiet and congregated 
at the lower end of the sea wall along the wharf. 

@. How long did they remain like that? 

A. Until after the barge had been landed and the 
erew was preparing to load freight on it. 

@. After the barge was ready for loading what 
if anything, happened then? [4] 
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A. Mr. Fernandez went to the crane and started 
to drop the spreader-bar to the bins. 

@. And what, if anything, did this crowd do 
then? 

A. At that particular instant, nothing. 

Q@. What happened after Mr. Fernandez started 
to lift the spreader-bar? 

A. The spreader-bar was lowered to the bin and 
Mr. Johnson, Mr. Harrington and Mr. Marquez pre- 
pared to connect it to the bin and the crowd broke 
into a riot and ran over to the bins, cimbed up and 
started rioting. 

Mrs. Bouslog: I object to ‘‘the crowd broke into 
a riot’’ as a conclusion of the witness. 

Mr. Crockett: I think that is plain enough Eng- 
lish and not a conclusion. 

The Court: Objection over-ruled. 

Mr. Crockett: How long did this disorder con- 
tinue, Mr. Bilson ? 

A. Only a very few minutes. 

Q. Where were you when this happened ? 

A. I was standing on the extreme makai end 
of the loading platform. 

Q. And at that time, what were you doing? 

A. I was taking pictures with a movie camera. 

Q. You have the film you took at that time with 
you? A. I do. 

Q. Have you examined that film to see whether 
or not it gives a true and accurate picture of what 
you saw ? A. Ihave, and it does. 
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Q. Does this film contain anything else besides 
what happened while you were there from the time 
you arrived until the time the trouble started? 

A. There are some scenes on the beginning of 
the film [5] which were taken prior to my arrival 
at the Harbor. 

Q. Have you the film with you at the present 
time ? A. Yes. 

Q. Will you produce the film? 


(Witness shows film to Court.) 


Q. Can you tell us approximately how much of 
this was taken before your arrival at the Harbor 
that afternoon? 

A. Approximately the first fifty feet. 

Q@. And from then on the scenes which were 
taken were at the Harbor from the time you arrived 
there until the trouble stopped? A. Yes. 

Q. Could you unroll the first fifty feet (witness 
unrolls film). Court please, I want to offer in evi- 
dence the remaining portion of this film which the 
witness testified as being taken at that time and 
represents as accurately as possible what happened 
there from his own observation and would like to 
ask the Court that the film not be cut as the witness 
would like to keep it intact. Perhaps we could 
mark the film. 

Mrs. Bouslog: I do not know what is contained 
in the first fifty feet and it would be improper to 
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receive it as part of the official record since it is 
irrelevant. I object without a further showing. 
Mr. Bilson testified he arrived about 3 o’clock, that 
for a long period of time after he arrived every- 
thing was quiet and orderly. There would have 
to be a separation of the film taken during the 
alleged incident from the other film which is not 
shown to have any relevance to the incident which 
is alleged to have occurred there. I do not think 
that it is proper to have this offered in evidence. [6] 

The Court: That is,—the first fifty feet? 

Mrs. Bouslog: No, Mr. Bilson has testified he 
arrived at the Harbor at 3:00 p.m. and has testified 
merely that this remaining film was taken from 
the time he arrived until after the incident oc¢- 
eurred. Only the film taken during the incident 
is relevant. 

Mr. Crockett: If the Court please, I think the 
question of the film which leads up to the incident 
is just as material. It is certainly not prejudicial 
to the defendants as he has testified that whatever 
happened at that time was peaceful and quiet. How- 
ever, we wish a portion to be received in evidence 
as it connects up with the case and identifies per- 
sons present. We have a right to rely on any evi- 
dence leading up to this incident. I think it is ma- 
terial. We ask that all the film pertaining to the 
ease be taken. 

Mrs. Bouslog: I think it for counsel for defend- 
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ants to determine what is prejudicial to the defend- 
ants. This witness has testified an incident oc- 
curred at a particular time. He has described the 
incident and the defendants have a right that there 
not be introduced evidence against them which is 
not material. There was no showing by the prose- 
cution that some of the defendants did not leave 
or that this film was taken at the time when the 
alleged incident occurred. There was no testimony 
as to the time when he left,—perhaps it was from 
3:00 p.m. until the sun went down. 

The Court: Only a portion will be introduced, 
the first fifty feet will be taken out. 

Mrs. Bouslog: There is no question about the 
first fifty feet. Even the prosecution does not con- 
tend that is admissible in evidence. I am talking 
about what remains the part which Mr. Bilson tes- 
tified,—he testified that he started taking pictures 
at 3:00 p.m. (Further argument.) [7] 

Mr. Crockett: The Court should pass on the 
evidence. 

Mrs. Bouslog: May I see the film, Mr. Crockett? 

Mr. Crockett: Do you want a showing with the 
Court present? 

Mrs. Bouslog: I think I should be permitted to 
see the film and the defendants should see it. 

Mr. Crockett: Do you want it shown in the 
Court here? 
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Mrs. Bouslog: It is just a matter of examination 
by counsel. 

The Court: We will take a short recess. 


(Court recessed at 10:45 a.m. Reconvened 
at 10:55 a.m.) 


Mrs. Bouslog: I do not want to see the first fifty 
feet. 

Mr. Crockett: We can run it through the pro- 
jector without a light if the defendants do not 
want to see it. I do not want to do anything to 
injure the constitutional rights of the defendants. 


(Mr. Bilson sets up projector and endeavors 
to run film. There is some delay.) 


Mrs. Bouslog: Let’s not slow down the process. 
As long as it is clear from the record we do not 
mind your showing the first fifty feet. 

Mr. Crockett (to Witness): You may show the 
first fifty feet. 

Mrs. Bouslog: Will you ask Mr. Bilson to state 
at what point you are beginning to offer this film 
in evidence? 

Mr. Crockett: Myr. Bilson, will you give us a 
warning when you come to that portion of the film 
which we want to offer in evidence. (Mr. Bilson 
runs film in Courtroom.) 

Mr. Bilson: It starts here, where the boat is 
shown coming into the Harbor and then men are 
running and jumping up on the bins. 
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Mr. Crockett: At this time, if the Court please, 
we want to offer the film in evidence beginning im- 
mediately after the scene showing the arrival of 
the tug boat and beginning at the time when the 
erowd is shown rushing [8] over to the bins and 
climbing upon the bins. 

The Court: That portion is admitted as Prose- 
ceution’s evidence, Exhibit ‘‘C.’’ 

Myr. Crockett: Now showing you pictures I 
am going to offer collectively, (hands them to de- 
fense counsel for examination). 

Mrs. Bousloe: May it please the Court, I be- 
lieve three of these pictures are taken from the part 
which was not introduced in evidence. I think these 
were taken from the film before the part offered in 
evidence. 


(Hands pictures Nos. 74, 68, 69, 70 and 80 
to Mr. Crockett.) 


Mr. Crockett: If the Court please, I have a 
group of pictures here and instead of marking them 
individually for identification I am going to ask 
Mr. Bilson to identify these first, then will offer 
them as a group. Mr. Bilson, I have some pictures 
marked here from 68-80. Would you examine these 
pictures first of all and tell us if they are enlarge- 
ments of those pictures admitted in evidence? 

The Court: That’s exclusive of the first fifty 
feet ? 

Mr. Crockett: I will exclude those, it is a mat- 
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ter of evidence. Are they made from the movies 
you took? A. They were. 

@. Now, would you go through these and pick 
out those made before the first fifty feet of the 
movies offered in evidence ? 

(Mr. Bilson looks over the pictures, picks 
out four pictures.) [9] 


Mr. Crockett: These are Nos. 68, 69, 70, 74, those 
were taken from the first fifty feet and the others, 
Nos. 71, 72, 73, and 75 to 80, inclusive, were from 
the portion admitted in evidence? 

A. Yes. 

Mr. Crockett: We offer this group of pictures in 
evidence (9 pictures). 

The Court: Admitted in evidence and marked 
Exhibit °° Ir’ 

Mrs. Bouslog: I would like a brief recess so that 
the defendants may examine the pictures to see if 
their facts tally with mine. 

Mr. Crockett: No objection. 

The Court: We will take a brief recess. 

(Court recessed at 11:20 am. Reconvened at 
11:30 a.m.) 


(Mrs. Bouslog hands pictures to Prosecutor 
Crockett.) 


Mr. Crockett: Showing you these pictures 
marked numbers 68, 69, 70, 74, would you explain 
when these pictures were taken? 
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A. ‘They were taken shortly after my arrival at 
the Harbor at three o’clock. 

@. You mentioned in one portion of your testi- 
mony that you saw a large number of persons ar- 
rive by truck. Do these pictures have any relation 
to those persons in the trucks? 

A. They do. They are pictures of some of the 
people who arrived by truck. 

Q. And about how long before the incident you 
mentioned regarding the people rushing over to the 
bins,—about how long before were they taken? 

A. About 45 minutes to an hour before. [10] 

Q. Do these pictures—referring to these four— 
do they accurately represent what you saw at the 
time you took them ? A. They do. 

@. If the Court please, we ask that these four 
pictures be marked for identification. 

Mrs. Bouslog: This is nothing but bad faith on 
the part of the Prosecution. I object. The prose- 
cution stated they would not offer these for identi- 
fication. I think the Court should reject the offer. 

Mr. Crockett: J think counsel misunderstood. 
I stated the portion of fifty feet prior to the inci- 
dent. I stated nothing about pictures. I stipulated 
that the moving pictures would not be received in 
evidence, that is, the first fifty feet. 

Mrs. Bouslog: But Mr. Bilson stated these are 
from the movies taken. 

Mr. Crockett: It can be connected up. 
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Mrs. Bouslog: I reiterate the charge of bad 
faith. 

The Court: Admitted for identification and 
marked Exhibit ‘‘E’’ for prosecution. 

Mr. Crockett: Mr. Bilson, at the time this inci- 
dent was occurring did you identify any of the per- 
sons who were engaged in that incident? 

A. Yes. 

@. Would you give us the names of some of 
those who were identified by you at that time? 

Mrs. Bouslog: I object. I think identification is 
a conclusion of the witness and the question should 
be answered in a different way, it should be of his 
own knowledge. [11] 

Mr. Crockett: Did you recognize of your own 
knowledge any persons present there ? 

A. Yes. 

Q. Will you give us the names of the persons 
you recognized ? 

A. A man known to me by the name of ‘‘Mo- 
lokai.”’ 

Q. Is he present in Court? Could you point him 
out to us? 

A. Yes, sitting next to Mr. Fraser on the front 
seat. 

Q. Do you know what his correct name is? 

A. No. 

Q. What other person did you recognize at the 
time ? A. A man known to me as Pablo. 
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Q. Could you poimt him out? 
A. Yes, he is standing in the doorway (describes 


@. Did you recognize any other persons? 

A. A man whose name is Quinton. 

Q. Would you mind pointing him out? 

A. (Looks Around): He is on the porch, sir. 

Q. Will counsel object to his coming in to be 
identified ? 

Mrs. Bouslog: The individual pointed out by 
Mr. Bilson will come in. 

Mr. Crockett: Is this the man coming in the 
door, with the blue-striped shirt on? A. Yes. 

@. Who else did you see? 

A. A man known to me as ‘‘Gigo.”’ 

Mrs. Bouslog: As what? 

A. ‘‘Gigo’’ is the name I know him by. 

Mr. Crockett: I do not think he is one of the 
defendants. , 

Mr. Bilson: I do not see him here. 

Mrs. Bouslog: He was present at the time but 
he is not a defendant, to your knowledge? [12] 

A. Not to my knowledge. 

Mr. Crockett: Not in these present proceedings. 

Mr. Bilson: Not so far as I know. 

Q. Any other person? A. No. 

@. Do you wish to cross-examine ? 
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By Mrs. Bouslog: 
Q. Mr. Bilson, at what time did you go down 
to the Harbor that day? 
A. Approximately 3:00 p.m. 
Q@. At what time did the alleged incident occur? 
A. Some time after four, I think about 4:30. 
Q. At whose direction did you go down to the 


Harbor? A. Hawaiian Pineapple Co., Ltd. 
Q. Specifically, who? A. My. D. Fraser. 
@. Were you instructed to take your camera? 
A. I was. 

@. Were you down at the Harbor in the morn- 
ing? A. I was. 

Q. Did you take pictures at any time? 

A. I did. 

Q. You are employed by Hawaiian Pineapple 


Company and this was considered a work assign- 
ment ? A. Yes. 

Q. What were your instructions from Hawaiian 
Pineapple Company ? 

Mr. Crockett: To which we object, if Court 
please. We are not trying any issue of the Ha- 
wallan Pineapple Company but only of the inci- 
dent, such instructions would be irrelevant and 
immaterial in this case. 

Mrs. Bouslog: The defendants have a right to 
show these [13] are criminal proceedings not 
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brought in good faith but brought by private inter- 
ests and that is why I asked the witness this ques- 
tion. He is an employee of the Company and there 
was a strike. (Argument.) 

Mr. Crockett: The question of good faith does 
not enter into this picture. The question is whether 
they should be bound over to a jury and for a trial 
jury to take into consideration, a question of 
whether the incident did happen and good faith has 
nothing to do with it. 

Mrs. Bouslog: On the contrary, the proceedings 
here is for the purpose of determining whether or 
not there is probable cause upon which your Honor 
believes that a jury would find these people guilty 
if indicted. The tests are the same as will take place 
in the trial. 

The Court: Objection sustained. 

Were you at the Harbor in the morning? 

I was. 

Did you take any pictures in the morning? 

I did. 

At what time did you start taking pictures? 
Some time between ten and eleven, I believe. 
At what time did you start taking pictures, 
the pictures that were shown, that is, the whole 
roll? 

A. Shortly after my arrival at three o’clock. 

Q@. At what time did you start taking the films 
which were offered in evidence ? 


OPOoOPOoOPS 
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A. At whatever time the riot started, which was 
around 4:30, I don’t know exactly. 

Q. Where were you standing while you were tak- 
ing the pictures, the pictures offered in evidence? 

A. On the extreme makai end of the loading 
platform. 

Q@. We do not have a blackboard here, do we? 
I am not sure of the location of the Harbor. Were 
you standing inside the so-called ‘‘kapu’’ line down 
at the Harbor? (Prosecution hands counsel a map 
of the Harbor.) Will you point out on the map 
where you were standing? (Witness points out ap- 
proximate spot on map.) For the record we will 
stipulate that is Kaumalapau Harbor. Now, were 
all the pictures introduced in evidence taken from 
that point ? A. No. . 

Q. Will you describe what you did from the 
time the pictures shown in evidence were taken, that 
is the point where you stood while you took these 
pictures? You may indicate on the map. 

A. JI climbed on top of the next bin to here, I 
was standing here (points to map, approximate lo- 
eation). 

@. Were you taking pictures all during the time 
the alleged incident occurred. 

A. No, it took some time in between to wind the 
spring in the camera, that took a little time. 

Q. Mr. Bilson, you have stated to the Court that 
you recognized a person known to you as ‘‘Molo- 
kai,’’ is that correct? A. It is. 
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Q. At what time approximately in relation to the 
happening of the incident did you first see this 
individual? That is, when you came down there 
that afternoon ? 

A. I saw him arrive shortly after I did. 

Q. How long have you known this individual? 
This person known to you as ‘‘Molokai’’? 

A. For the past several months. 

Q. How did you become acquainted with him? 

A. He works in the Engineering Department, 
as I do. 

Q. Did you observe this individual at all times 
during the course of the happening? 

A. Not at all times. 

Q. Will you state whether you can positively 
identify or testify that the person known to you as 
‘“Molokai’’ was present at all times when the al- 
leged incident is supposed to have occurred ? 

A. He was there when it started and was there 
when it finished. 

@. You mean he was present. He was at the 
Harbor, is that what your answer indicates? 

A. Yes. 

Q. You mean he was at the Harbor at the time 
of the alleged incident? A. He was there. 

Q. Will you tell what you observed, what you 
yourself saw him doing during the time the alleged 
incident happened ? 

A. I saw him run in with the rest of the crowd, 
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milling around with them and help to open and spill 
out the pineapples in the bins. 

Q. How many people were in the group that ran 
in and milled around ? 

A. I did not count them, but I would judge 
about one hundred and fifty. 

Q. I believe your own pictures do not show that 
many. 

A. My pictures cannot take in as many as my 
eyes can due to the limitations of the camera. 

@. In other words, the pictures do not represent 
actually what you saw? 

A. They represent portions of what I saw. 

Q. Now, you stated you saw ‘‘Molokai’’ run in, 
mill around with the others. Can you positively 
swear he was in the group at all times? [16] 

A. I cannot say at all times. 

Q. Mr. Bilson, at the time when this alleged inci- 
dent occurred, how many police officers were 
present ? A. There were six, I believe. 

Q. Will you name them, please? 

A. Asst. Chief Freitas, Lt. Medeiros, Officer 
Takahama, Officer Birondo, a Captain of detectives, 
I believe from Maui, whose name escapes me at the 
moment. 

Q. And how many employees of the Company 
were present? A. About six or seven. 

Q. Will you name those you ean recall? 

A. Myr. Harrington, Johnson, Marquez, Pavao, 
Fernandez, myself. 
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Q. That’s all you can positively recall and iden- 
tify as having been present? A. Yes. 

Q. Will you state if any police officer present 
at the time you were present read the law to the 
defendants or ordered them to disperse ? 

A. I did not see or hear it. 

@. When you were present, if a police officer 
had, you would have seen or heard it? 

A. Not necessarily. 

Q. Well, you stated that this is a map of the 
Harbor and you were standing here during the 
time you took the pictures. 

A. I did not say that. 

Q. Will you describe where else you went? 

A. I was chased off and went down to the barge. 

Q. The alleged incident all occurred in this area? 
Right here? (points to map.) [17] Now how long 
have you known Pablo Pineda, or the man known 
to you as Pablo Pineda? 

A. JI have seen him around town for several 
months. 

Q. You know him only by name? Just by see- 
ing him around? He does not work with you? 

A. No. 

Q. You do not think it is possible you could 
confuse him with some one else? 

A. Not now. 

Q@. We are talking about July 14th—do you 
think you would have been able to pick him out of 
a crowd of people? A. Yes. 
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Q. Will you state when you first saw this indi- 
vidual known to you as ‘‘Pablo’’ on that afternoon ? 
The time? 

A. The time by the clock I would not know. 

Q. Will you state how long you have known the 
person known to you as ‘‘Quinton’’? 

A. About six months. 

Q. How did you become acquainted with him? 

A. He works in the Carpenter gang. 

@. And did you observe this individual known 
to you as ‘‘Pablo’’ at all times during the alleged 
incident ? 

A. It would have been very difficult to observe 
any one individual for the entire period down there. 

Q. Asa matter of fact, Mr. Bilson, it would be 
almost impossible to identify an individual among 
a crowd of people down there and recall just what 
each individual was doing during the course of time. 

A. It would be difficult to say what he was doing 
during the entire time, but I can recall seeing each 
of these individuals at certain times and places, 
doing certain things. [18] 

Q. And the defendants you have mentioned are 
the only individuals you could identify by sight and 
nickname at the Harbor that day? 


A. Yes. 
Q. That’s absolutely all you could identify of 
your own knowledge. A. There is one more. 


Q. In other words you could identify by sight 
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and knowledge, your own personal knowledge, five 
persons present outside of the supervisors and 
police officers? 

A. The number I mentioned before. 

Q. Will you state then the number of individuals 
you could recognize of your own personal knowl- 
edge? 

A. The number I gave you before, plus one more 
which I recall since I have been here in Court. 

Q@. I asked for the number, Mr. Bilson. 

A. Five would be correct. 

Q. How long have you lived here on the island 
of Lanai? 

A. Approximately one year and six months. 

Q. During all that time you have been employed 


by Hawaiian Pineapple Company ? A. Yes. 
Mr. Crockett: You say you recall another per- 
son, could you give us his name? A. Makekau. 


@. He is present here? 

A. I think he is. I saw him standing in the 
doorway a moment ago. (Points him out.) 

Q. Sitting on the porch with a bright yellow 
shirt on—standing now in the doorway? 

A. Yes. [19] 

Mrs. Bouslog: At what time did you first recog- 
nize Mr. Makekau? 

A. I have just now recalled the name. 

Q. At what time did you notice the person you 
have now recalled? 
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A. Sometime before the riot started, shortly 
before. 

Q. That would be, in your estimation, around 
four? A. Approximately. 

@. Now this person whose name you have re- 
called, did you have him under observation at any 
time during the course of the so-called alleged 
incident ? 

A. As an individual among the crowd. 

(). In other words, you cannot testify as to any- 
thing he did as an individual apart from the crowd ? 

A. No. 

@. That’s all. 

The Court: Court will recess until 1:30 p.m. 

Mis. Bouslog: May we have a shorter adjourn- 
ment ? 

Mr. Crockett: J think 1:30 p.m. is a reasonable 
time. 

The Court: Court will recess until 1:30 p.m. 


(Court recessed at 12:00 noon. Reconvened 
at 1:35 p.m.) 


Mrs. Bouslog: We are ready to proceed, Your 
Honor. 

The Court: The Prosecutor will be here in a few 
minutes. 

Mr. Crockett: We are ready to proceed, Court 
please. Call Mr. Heminger. 
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being first duly sworn, testified as follows: 


Direct Examination 


Mr. Crockett: What is your name? 

A. Murray V. Heminger. 

Q. What is your occupation? 

A. School principal. [20] 

Q. On July 14th of this year 1947 were you 
down at Kaumalapau wharf here on Lanai, on that 
afternoon between 3 and 5 p.m. ? A. I was. 

Q. About what time did you say you went down 
there ? 

A. My wife and family and I left here shortly 
after three o’clock. 

Q. The testimony so far shows that sometime 
after three o’clock a barge came in and Mr. Fernan- 
dez and others prepared to tie up the barge,—were 
you present about that time? A. I was. 

@. And there is also testimony tending to show 
at or about that time a large number of persons 
present rushed over to the bin where some of the 
men were working. Were you present when that 


happened ? A. I was. 
Q. About where were you when that trouble 
happened ? 


A. Iwas on the stone wall next to the Mana dock 
and sitting right near John Maile at the time, about 
sixty feet from where the bins were stacked up on 
the wharf. 
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Q. And while you were down there did you at 
any time take pictures of what happened? 

A. I did. I took some moving pictures at that 
time. 

Q. When did you start taking the moving pic- 
tures, that is, at what period of that action was it 
that you began to take pictures? 

A. I would say just shortly after a riot broke 
out and over a hundred odd men rushed the pine- 
apple bins there. 

Q. How long did you continue to take pictures 
of what was happening there? [21] 

A. I took pictures until the film ran out of the 
camera, I estimate about 15—20 feet. 

Q. And the film which you took at that time, 
has it been developed? 

A. The film has been developed and I have it 


right here. 
Q. Have you had occasion to examine the pic- 
tures after they were developed? A. T have. 


Q. Will you state whether or not the pictures 
which were taken which are shown on the film 
accurately portray what took place at that time? 

A. I would say that the films are accurate. I 
remember distinctly the setting of the camera at 
32 frames per minute and the distance of about 60- 
80 feet that I was away from the bins and the 
shutter speed at—— 

Mrs. Bouslog: I will waive this technical busi- 
ness of the camera. 
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imines Crockett: O.K. 

Q. Do you have the film with you? 

A. Yes. 

Q. Court please I want to exhibit this film be- 
fore offering it in evidence. Does this contain any 
other scene except what you are testifying to? 

A. No other scene. 

(Mr. Crockett hands film to Mrs. Bouslog 
for examination. ) 

Mr. Crockett: Mr. Bilson, will you run this film ? 

Mr. Heminger: I can run it, to save time. (Iilm 
shown. ) 

Mr. Crockett: If the Court please, we offer in 
evidence this portion of film which was shown and 
ask it be marked Exhibit ‘‘F’’. [22] 

The Court: Received in evidence and marked 
iechibit °° E’?, 

Mrs. Bouslog: I would like before you make 
your ruling to object to the introduction of the film 
which was taken after the time of the alleged inci- 
dent as it has no relevance to the charge. 

Mr. Crockett: You mean the part where the 
pineapples are shown to be spilled around outside? 

Mrs. Bouslog: It’s a matter of time. 

Mr. Crockett: I think it was taken at the time. 

Mr. Heminger: After the men withdrew from 
the scene ? 

Mrs. Bouslog: This is highly irregular. If Mr. 
Crockett wants to question the witness, okeh, but 
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the witness should not ask questions. I believe the 
witness stated these were taken after the incident 
occurred ? 

Mr. Crockett: I don’t know if it makes much 
difference, just a few pineapples on the ground. It 
is part of the res gestae, if the Court please. What 
part do you want taken out,—the part which came 
after the specific incident where the bins opened 
and pineapples are shown strewn on the ground? 

Mrs. Bouslog: I believe no pineapples were 
charged, Mr. Crockett. 


(Argument. ) 


Mr. Crockett: I submit to a ruling, if Court 
please. 

The Court: Court will admit this as evidence. 

Mr. Crockett: Mr. Heminger, showing vou elev- 
en pictures (will von examine these, Mrs. Bous- 
log)—hands them over for examination and they 
are examined and returned—which are marked 57 
to 67 inclusive, I will ask you to examine these 
pictures and state whether these reproductions are 
taken from the film just exhibited by you? 

A. I would sav these are, although they are not 
arranged in order of the film shown. (Examines 
pictures.) [23] 

Q. But they are reproductions? 

A. @ would say they were. 

Q. Do they truly and accurately portray the 
scene as you saw it at the time? 
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Be “ites, they do. 

Q. If the Court please, we offer in evidence pic- 
tures numbered from 57 to 67 inclusive and want 
to mark it as prosecution’s Exhibit ‘‘@’’. 

The Court: Admitted in evidence and marked 
Prosecution’s Exhibit ‘‘G’’. 


Q. Cross-examine. 


Cross-Examination 


By Mrs. Bouslog: 

Q. Why did you go down to the pier on that 
day ? 

A. Merely to take my family, my daughter, my 
son and a lady visiting us to the Harbor to swim. 

Q. Were vou asked to go down there by the 
representatives of the Hawaiian Pineapple Com- 
pany ? A. I was not. 

Q. Were you standing by the wall at all times 
when vou were taking the pictures, by the stone 
wall? 

A. Not at all times, but most of the time right 
in the vicinity. 

Q. In other words, you never crossed the so- 
ealled ‘‘kapu’’ line? 

A. No, I never crossed the line. If you are talk- 
ing about the time of the incident, no,—after the 
incident, I did. 

Q. How long have you known Mr. Maile? 

A. About four years. I have been fishing with 
him. 
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@. You say he was standing beside you at the 
time when the alleged incident happened ? 

A. No, at the time he was not standing there, 
at the time before, he was sitting and standing both. 

Q. During the time the alleged incident hap- 
pened, was part of the crowd standing completely 
outside the kapu line? 

A. I believe that they were, I am not sure. [ 
think most of them were outside the kapu line, 
although I am not sure. 

Q. And how many would you estimate were in- 
side? 

A. I could not tell you—is this before the inci- 
dent? 

Q. Iam talking about during the incident. The 
question was at the time the alleged incident hap- 
pened. Will the Court instruct the witness to try 
to understand the questions? 


(Argument. ) 


Mr. Crockett: Counsel’s question is hard to un- 
derstand. 

Mrs. Bouslog: Just answer the question as 
asked. 

The Court: Do you understand that? 

A. All right. 

Q. What time did you say you went down there. 
What time did you get down there? 

A. I got there twenty to twenty-five minutes 
after three. I do not recall the exact time. 
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Q. At the time you got down there, how many 
people do you estimate were in the crowd? 

A.- At the time I arrived there, there were prob- 
ably a couple dozen there. 

Q. Around 24 people? How many supervisors 
of the Hawaiian Pineapple Company were there 
that you recognized when you got down there? 

A. ‘The only ones J recognized—lI have a list 

Mrs. Bouslog: Will the Court instruct the wit- 
ness to answer the questions put to him without 


reference to any list? 

The Court: Please answer the questions. 

Q. How many Company supervisors did you 
recognize ? 

A. I would rather name them than to make a 
guess at them. [25] 

Q. I will re-state the question—will you name 
all the Company supervisors you observed during 
the time you were down there? 

A. Irecognized Mr. Munro, Mr. Pavao, Mr. Fer- 
nandez, Mr. Bilson, Mr. Kluge, Mr. Fred Johnson, 
Mr. Harrington, Capt. J. Calhau. I am not sure of 
Capt. Calhau, the Mana may not have arrived by 
then. That’s all I can recall off-hand. Ob yes, Mr. 
Marquez was there. Mr. Fraser was there. 

Q. In other words, that is all the Company peo- 
ple you recall? Did any of the Company people 
present ask you to take pictures? A. Yes. ° 

Q. Who? 
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A. Mr. Bilson asked me if I would take some 
pictures. He had two cameras and I said sure I 
would. 

Q. In other words, he asked you specifically to 
take pictures? A. That’s right. 

Q. How many police officers were present at the 
time you went down there? 

A. I would say five or six. 

Q. Did you recognize any of them by sight or 
name? A. I did. 

Q. Will you state the names of those whom you 
recognized ? 

A. Officer Takahama, Lt. Medeiros, Mi. HW rei- 
tas, I do not know his capacity, from Maui, and 
the gentleman who testified the first day, a police 
officer in uniform, I do not know his name, a Mr. 
Seabury and a Mr. Murayama. He was in civilian 
clothes. I know he is a police officer because I 
played golf with him. That is all I can reeall. 

Q. Did any of these police officers, at any time 
that you observed, read the riot act to the crowd? 

A. What do you mean by the riot act? [26] 

Q. By riot act I mean the law which says the 
police are supposed to read, ‘‘You are hereby un- 
lawfully assembled,’’ etc.,—(explains statute.) 

A. That I do not know. 

Q. Well, you were present at all times weren’t 
you? A. Yes. 

Q. Did the police officers address the crowd as 
a whole? 
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A. When the men broke across where they 
started to load the bins I saw them definitely try 
to stop the crowd from rushing. 

Q. JI am asking you if they spoke to the crowd 
as a whole. A. That I do not know. 

@. You did not observe any police officer order- 
ing any crowd to go home before or during the 
time the incident was happening ? 

A. The officers told them to get back. 

@. Did you at anv time hear any police officer 
order the crowd to disperse or go home? 

A. The answer is no. 

@. You stated that there were about twenty-four 
people present at about 3:20? 

A. That’s my estimate. 

Q@. Did any people come down after that? 

A. Yes. 

Q. About how many and how much after? 

A. I would estimate 1C0 to 150 people arrived 
later. 

Mr. Crackett: Court please, counsel has asked 
for an interpreter and is not using the interpreter. 
Tt is a big disadvantage when I have a question to 
ask and I think she should labor under the same 
disadvantage. [27] 

Mrs. Bouslog: The interpreter is here for the 
defendants, but the answer does not always have 
to be translated. Mr. Heminger, when did the peo- 
ple come down, before or after the alleged incident ? 
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A. The 100 to 150 came down before the alleged 
incident happened. 

Q. What time did you leave the Harbor? 

A. I left the Harbor some time after five o’clock. 

Q. About how long was that after the inciden* 
was over? 

A. I would have to guess,—15 to 20 minutes, ! 
am not sure. 

Q. Your best guess is 15 to 20 minutes? 

A. It would be just a guess, probably about 20 
minutes. - 

Q. Did you observe any people coming down 
after the incident was over? A. J did. 

Q@. How many? 

A. I observed one small truck load of men. 

Q. Is that all? A. That’s all I noticed. 

@. About how many people would you estimate 
were in that truck? 

A. Possibly twenty, more or less. 

Q. You said a while ago that you observed while 
the incident was going on there were some people 
who were standing completely outside the kapu 
line ? 

A. I believe there were some people standing 
outside the kapu line. 

Q. That’s along the stone wall? A. Yes. 

Mr. Crockett: You mentioned that the men 
broke across. What did the police officers do when 
they started breaking across? 
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A. As I recall, the police officers made a desper- 
ate attempt to stop the crowd from going across. 

Q. And at this time when they broke across the 
line, was any warning given that would cause a 
person to believe it was going to happen or did it 
happen suddenly ? 

A. As TI recall it, it seemed to me, I am quite 
certain that men with arm bands marked ‘‘union 
police’? started to talk to the crowd. I did not 
understand it as it was in a foreign tongue. There 
was some excitement there and I felt something was 
going to happen. 

Mrs. Bouslog: May I move the answer be 
stricken. What the witness believes is incompetent. 

Mr. Crockett: No objection. Was there any 
warning? Was the motion made rather sudden. 
Counsel has asked whether the police read the riot 
act. Was there anything that happened which would 
indicate something was about to happen? 


(Argument between counsel on this question. ) 


Mrs. Bouslog: JI believe the question is im- 
proper, but will leave it to the Court. 

The Court: Objection overruled. 

A. To answer that question, the crowd started 
to surge forward and as I recall it, the Assistant 
Chief of Police tried to get them to go back. They 
broke shortly after that. 

Mr. Crockett: That’s all. 
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Mrs. Bouslog: The Assistant Chief of Police 
attempted to get them to go back across the kapu 
line—was this the ‘‘desperate attempt’’? What 
actually did the Chief do? 

A. The Chief tried to quiet them down and tried 
to talk to them and actually signalled to them not 
to come forward, that is all I recall seeing. [29] 

Mrs. Bouslog: That’s all. 

Mr. Crockett: That’s all. 


ANTHONY D. FERNANDEZ 
being first duly sworn, testified as follows: 


Direct Examination 


By Mr. Crockett: 
What is your name? 
Anthony D. Fernandez. 
Where do you live? 
Kaumalapau, Lanai. 
Now when I ask you a question, will you 
please pause a bit to give the interpreter a chance 
to interpret the question. Where are you employed ? 
A. Down at Kaumalapau wharf. 
Q. Were you down at Kaumalapau on July 14, 
1947 ? A. I was. 
Q. Do you recall in the afternoon say between 
three or four o’clock an incident happening there 
where persons engaged in picketing rushed forward 
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and made a charge on the pineapple bins and other 
things of that nature? A. I do. 

Q. What were vou doing when that happened? 

A. I was operating the crane. 

Q. Was that after the barge came in? 

A. Yes. 

Q. Tell the Court just what happened to you, if 
anything, from the time the barge came in, in con- 
nection with this incident that I just mentioned. 

The Conrt: Do not make your statements too 
long so that it will be easier to translate. 

A. When the barge came in, I went on the crane 
to load the pineapple bins from the wharf to the 
barge. As soon as I hooked on to the first bin, 
before it was lifted from the dock, people were 
around rushing on the bin. I remained on the crane 
until some of the men came up to [30] attack me, 
then I left the crane and went down and stood on 
the wharf. When I got down from the crane I stood 
around and some of the men came for me, grabbed 
me from the back and started shoving me around. 
Before I knew it, there was a whole flock of men all 
around me, some of them punching, pulling, shov- 
ing. I foreed my way down to the smaller wharf. 
When I got down to the small wharf these men 
that were chasing me stopped so I went back and 
talked to some of them. I told them everything 
was all ‘“‘pau’’ that we won’t be loading the barge. 
After I got through they started after me agai. 
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I got to the edge of the wharf. They were shouting 
and instead of going flat I went overboard. When 
I got in the water I started swimming towards the 
small boat that was on the side of the barge. I 
climbed up on the smaller boat and remained there 
until we took the barge out to the tow boat. 

Q. While you were in the water did anything 
happen to you? 

A. While I was in the water someone threw 
pineapples at me. 

Q. What did you do then when they threw pine- 
apples at you? A. I dived underneath. 

Q. Did you recognize and can you identify any 
of the persons who climbed up on the crane which 
you were operating ? A. Only one. 

@. Who was that? A. John Maile. 

Q. Did you identify or did you recognize any of 
the other persons who were present during or since 
this trouble? [31] 

Mrs. Bouslog: I object. It is all right to ask 
for identification, but counsel cannot ask if he 
identified any of them since. He is supposed to 
testify to what he saw and observed. 

Q. Iam asking if he identified any persons who 
were there at that time. 

Mrs. Bouslog: That is all right. 

A. <A few. 

Q@. Will you give us the names of those persons ? 

A. Pavao, ‘‘Buck’’ Manriki, Fred Johnson, Har- 
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rington, Bilson, Sgt. Takahama, Asst. Chief Freitas, 
Lt. Medeiros, Capt. Seabury. 

@. Any others you recognized ? 

A. There was a little group of men sitting on 
the sea wall quite a distance away from where we 
were supposed to be working. 

Q. Do. you know the names of any of these men 
who were there? 

A. There was John Maile. There were so many 
of them, I could not see very well to identify dis- 
tinctly. It’s been so long. There was Alipio Sajor. 

Q. Where did you see Alipio Sajor? 

A. He was standing next to me, right next to the 
erane. 

Q. What time was he standing next to you, was 
that at the time the trouble happened, or before, or 
afterward ? 

A. While the trouble was going on. 

Q. Do you recall any others that were there 
while the trouble was going on? 

A. There was this guy by the name ‘‘Gigo.”’ 

Q. Gigo,—where was he, where did you see him? 

Mrs. Bouslog: May it please the Court, there is 
no showing that he is one of the—oh, all right, go 
ahead. 

A. He was on a table next to the pineapple bin. 

Q. Do you recall any others? 

A. Before or after the trouble? 

Q. Well, do you recall any who were there imme- 
diately before the trouble? 
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A. There were two steward trucks there. But 
there was so big a group of men I could not very 
well identify them. My mind was set on loading the 
barge. I did not take notice very much of the in- 
dividuals. 

Is that all you are able to recall right now? 
That’s right. 

You know a man by the name of Kaopuiki? 
I do. 

What is his first name? 

We have three working for us down at the 
Harbor, one is Isaac, one Harry, and Daniel. 

Q. Do you recall seeing Daniel Kaopuiki at any 
time that afternoon? 

Mrs. Bouslog: May it please the Court, this wit- 
ness has identified all the people he recognized and 
now the prosecution is trying to coach his own wit- 
ness, and the question should not be allowed. That 
ness, and hte question should not be allowed. That 
is all that is competent for this Court to receive. 

Mr. Crockett: When a witness has exhausted his 
memory the prosecution is allowed to question him 
to refresh his memory. This is an important ques- 
tion, your Honor. 

Mrs. Bouslog: I would like counsel to submit 
his authorities. Might we have a brief recess? 

Mr. Crockett: JI do not need a recess, I can find 
it in a minute. (Reads from law book. Further ar- 
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Mrs. Bouslog: But this witness has not indicated 
his memory needs refreshing. He stated his mind 
was on the pineapple barge. This section that My. 
Crockett read [83] has no application to the ease 
in which the witness has testified directly that he 
has named all the people be could identify. Are 
you impeaching your own witness? 

Mr. Crockett: If it becomes necessary, I may 
have to. If he still maintains he did not see these 
people I may have to. I do not think it will be 
necessary to go that far. 

Mrs. Bouslog: The prosecution does not indicate 
his intention to impeach his own witness. What he 
wants to do is refresh his memory. The witness 
has stated that he has thought of all the names of 
the people who were there on that particular oc- 
easion. Since Mr. Crockett’s witness has so testified, 
Mr. Crockett is bound by that testimony unless he 
wants to impeach his own witness. Will you im- 
peach your own witness? 


(Further argument.) 


Mrs. Bouslog: The ruling in criminal trials, and 
in civil trials is that the person using a witness or 
calling a witness is bound by the testimony. (Reads 
from law book.) 

Mr. Crockett: Then I will if it becomes neces- 
sary. 

Mrs. Bouslog: (Reads from law book.) The 
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Court must give permission to introduce evidence 
and when the Court has given permission then Mr. 
Crockett may 

Mr. Crockett: Just a minute—will you read the 
rest of that section there? (Counsel reads from Sec. 
9845, R.L.H. ’45. Page 1314.) 

Mrs. Bouslog: You should ask leave of the Court 
to impeach your own witness and when you have 
been given permission then you may proceed to 
follow the statute, otherwise 

Mr. Crockett: J ask leave to impeach this wit- 
ness, as he has previously made a statement that he 
recognized two other persons, Kaopuiki and Poki- 


pala. 

The Court: You are so allowed. [34] 

Mr. Crockett: Do you recall, Mr. Fernandez, 
making a statement to the police that vou also rec- 
ognized Kaopuiki? 

Mrs. Bouslog: I believe you are not following 
the statute. 

Mr. Crockett: I know what the statute is. I am 
doing so,—all in its proper time and place. 

Mrs. Bouslog: (Reads from law book.) 

Myr. Fernandez: I do. 

Mr. Crockett: Is it a fact that you did recog- 
nize Kaopuiki at that time and place? 

A. I did. 

Q. Whereabouts did you see Kaopuiki? 

A. He was sitting on the sea wall. 
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Q. About what time in relation to the time you 
say you were operating the crane, before or after? 
Before. 

How long before? 

About half an hour before. 

Which Kaopmiki was that? 

Daniel Kaopuiki. 

He is present here in Court? 

He is. 

Can you point him out to the Court? 

He is there in the white shirt, last seat. 
Repints him out.) 

Q. Will you go and put your hand on his shoul- 
der. (Witness indicates third man from the aisle 
sitting in the rear seat, wearing a white shirt, and 
puts hand on shoulder.) 

@. Did you make a statement to the police offi- 
cers that you recognized a man by the name of 
Pokipala ? A. Yes. 

Q. Where did you see him? 

A. Sitting on the sea wall. 

Q. And about what time was that, when you saw 
Pokipala? [85] How long before or after the inci- 
dent which happened to you? 

A. About half an hour after. 

Q. Is Pokipala present here? A. Heis. 

Q. Will you point him out to the Court? 

A. He is sitting here. Witness goes to Pokipala 
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Q. You mentioned Alipio Sajor? Did you sce 
him ? 

Mrs. Bouslog: If the Court please, Mr. Crockett 
has impeached this witness. He is now going back 
to direct examination. After impeaching this wit- 
ness he is not permitted to resume direct exami- 
nation. 

Mr. Crockett: Why do you say I am not permit- 
ted to resume direct examination ? 

Mrs. Bouslog: Well, I cannot see, at this 
point,—— 

Mr. Crockett: Well, then, proceed with cross-ex- 
amination. 

Mrs. Bouslog: No questions. 

Mr. Crockett: We will ask for a recess. 

The Court: We will take a short recess. 


(Court recessed at 3:25 p.m. Reconvened at 
3:40 p.m.) 
KIICHI TAKAHAMA 


being first duly sworn, testified as follows: 


Direct Examination 


What is your name? 

Kuichi Takahama. 

What is your position? 

Police Officer, Maui County Police. 


a 


vs. 1.L.W.U. ete. Dale 
Exhibit K—(Continued) 


(‘Testimony of Kiichi Takahama. ) 

@. Are you stationed on the Island of Lanai? 

A. Yes, I am. 

Q. Were you here on the 14th dav of July, 1947? 

A. Yes, I was. [386] 

Q. Were you down at Kaumalapau landing be- 
tween the hours of three and five on that date? 

A. I was. 

@. About what time did you go down there ? 

A. About 3:30 p.m. 

Q. And who did you go down there with? 

A. I was with Asst. Chief Freitas, Capt. Sea- 
bury, Lt. Medeiros, Lt. DeMello, Officer Murayama. 

Q. When vou arrived at the wharf did you no- 
tice whether or not any of the employees of the 
Hawaiian Pineapple Company were already there, 
working there? 

A. I did notice some of them were there. 

@. And at the time you arrived, what employees 
did you see present? I am referring to working 
there when you arrived ? 

A. I have seen the following persons, Anthony 
Fernandez, Manuel Pavao, Jerry Harrington, Fred 
Johnson. 

Q. Any others? Do you recall any others? What 
was Mr. Fernandez doing when you arrived there? 

A. He was tending to the barge that just got in. 

Q. When you arrived there did you notice 
whether or not there were any large group of men 
in a picket line or anything of that nature? 


214 W. D. Ackerman etc., et al. 
Exhibit K—(Continued) 


(Testimony of Kiichi Takahama. ) 

A. I did notice about 150 men. 

Q. Were they there before you got there or did 
they come after you got there? 

A. They got there shortly after we got there. 

Q. How did they arrive there? 

A. I have seen the cars comimg down the wharf. 
The men alighted from the cars and gathered along 
the stone wall, stretched out for about fifty yards. 

Q. Did you notice a kapu sign there, that is, any- 
where nearby on the wharf? 

A. I did notice a sign over there. 

Q@. From that kapu sign there was a white line 
painted [87] somewhere? 

A. Yes, the kapu sign was there and a white 
line was marked over there in the area in which 
the people were working. 

Q. When these people arrived, as you have just 
testified, and strung along a line of fifty feet or 
more, were they anywhere near the kapu sign or 
white line. What was their position in relation to 
that sign or line? 

A. These men were all on the stone wall. There 
is a distance between the sign and stone wall of 
about 100 feet. It was about 4:30 p.m. that the men 
got across the kapu sign and into the working 
area. 

Q. When they first arrived what did they do? 
Where did they stay with respect to the sign and 
the line? 
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A. When they first arrived they gathered in 
about two files stretched about fifty yards from the 
Mana wharf towards the northern section of the 
stone wall. There were several union police with 
arm bands. 

Q. What were they doing at that time? 

A. Some of them were standing, some sitting 
down. 

@. Were any engaged in marching, moving 
around at all? 

A. The men with the arm bands were doing 
most of the walking up and down. The men 
gathered over there were in a steady manner, some 
talking, some moving about. 

Q. And up until about 4:30 p.m. they remained 
on the unrestricted side of the kapu line? 

A. Yes, they were on the unrestricted side of 
the kapu line. 

@. Were you there when the barge came in and 
was docking alongside the wharf? 

A. Yes, I was there. [38] 

Q. Was there any noticeable change in what the 
crowd did immediately after the barge was docked 
from what they were doing immediately prior to 
that time ? 

A. Yes, these men gathered along the sea wall 
seemed manifestly excited. Most of them were talk- 
ing in Filipino, so I do not know what they were 
talking about. 
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@. And what, if anything, did they do besides 
talk in an excited manner ? 

A. As soon as the barge got in and got moored 
the men on the northern end of the stone wall were 
converging in a downward movement towards the 
pineapple bins stacked inside the white line. 

Q. And did they form any line or anything of 
that nature? 

A. They were in a long string or line, it is hard 
to say if they were in a line in a group stretched 
for about fifty yards. 

Q@. And then, what happened after that? 

A. About 4:30 p.m. Sonny Fernandez was op- 
erating the crane. He was about fiftv feet from 
us. We were standing outside the white line. The 
spreader was being put on the bins, about eight 
bins there. Some of the men were working on top 
of the bins. As soon as the men were attempting to 
hook up the bin to the pineapple spreaders these 
men rushed into the white line, that’s the men 
who were standing along the sea wall. They rushed 
inside the white line and some of them got on top 
of the pineapple bins. 

Q. You mentioned that Sonny Fernandez was op- 
erating the crane. Was he the one just in here a 
few minutes ago as a witness? 

A. Yes, he is the person. 

@. Was any person up on top of the bin? 

A. The only person I recognized on top of the 
bin was Harrington. [89] 
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@. When these men, as you say, rushed forward, 
what happened ? 

A. Sonny Fernandez was operating the erane in- 
side at the time of the rush from these men and 
I saw John Maile get on top of the crane and I seen 
Sonny run down the makai side of the crane and he 
got in the midst of these men who rushed into the 
white line. 

Q. Just before this rush occurred did you notice 
whether or not any person gave any kind of signal 
either by voice or motion which started the rush. 

A. This fellow I recognized over there was Diego 
Barbosa. 

Q. Does he have any other name or nickname? 

A. Ihave known him as “Gigo.”’ 

Q. Do you know whether or not he is one of the 
defendants at present before this Court? 

A. Heis. 

Q. Isn’t he one of the defendants already com- 
mitted to the Grand Jury? Have you got that clearly 
in mind? A. He has already been committed. 

Q. So that he is not one of the defendants pres- 
ent before the Court in this case? A. No. 

Q. What kind of sign did ‘‘Gigo’’ give to start 
this off? 

A. ‘‘Gigo’”’ was talking in Filipino, which I do 
not understand, and he was followed by several oth- 
ers. They all got into the white line. 

Q. Did you see him make any sign besides 
talking ? 
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A. No, I did not see any signs. I saw him talk- 
ing. 

Q. Now, you have mentioned, getting to the point 
where you saw John Maile climb up on the crane. 
What happened after he climbed up on the crane? 

A. After John Maile got on top of the crane, 
Sonny [40] Fernandez ran down. He was running 
down towards the makai side of the wharf and got 
into the group of men who rushed into the white 
line. 

Q. What happened after that? 

A. Well, the men who got into the white line 
were chasing after Fernandez and Fernandez was 
making an effort to escape. He dodged here and 
there among the men and finally jumped into the 
water. 

Q. What happened after he jumped into the 
water ? 

A. After Fernandez jumped into the water the 
men who rushed into the white line they were seen 
all along the wharf area near the crane and inside 
of the barge that was docked and some of them 
were still on the bins, the pineapple bins. 

Q. Did you see anything happen to anybody on 
the bin? A. That I did not see. 

Q. What else did you see which happened or oc- 
curred at that time? 

A. After Fernandez got in the water I have seen 
the eight bins on the wharf and the side doors were 
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opened and the pineapples were left on the ground 
and on the wharf and some of the pineapples were 
thrown in the wharf area. 

@. What other persons did vou recognize there 
during this incident? 

A. The men I recognized in the incident inside 
of the white line were Diego Barbosa, A. Baso- 
liso, George Ramaila, Jose Sotelo, Victor Degamo, 
Daniel Casil, John Maile. These are the men I have 
seen inside the white line. 

@. Can you tell us what, if anything, the ones 
you mentioned did,—for instance, I think you first 
mentioned ‘‘Gigo,”°—did you notice what he was 
doing during this affair? [41] 

Mrs. Bouslog: It appears from the evidence that 
Diego Barbosa is not a defendant in this case. In 
the interest of time I would like to dispense with 
what he did, if he is not before the Court. 

Mr. Crockett: If the Court please, it is part of 
the res gestae. He took part in this offense and was 
engaged in it and we have a right to show what 
happened. 

The Court: Objection over-ruled. 

A. Diego Barbosa was first seen hitting several 
men behind him and he was seen rushing into the 
white line where the kapu line was. 

Mrs. Bouslog: J am going to object to the wit- 
ness saying what was seen. He should state what 
he saw. 

Mr. Crockett: No objection. 
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A. I saw Diego Barbosa rushing into the white 
line, followed by several other men and thereafter 
I lost him in the crowd that were mingled over 
there. 

Q. And the other you mentioned, the rest that 
you mentioned,,I believe it was Basiliso Arruiza? 

A. I saw him inside the white line where the 
kapu sign was placed. 

Q. What was he doing inside the white line? 

A. I saw him running here and there. He had a 
hat on at the time. I lost him in the crowd. 

Q. Now, the next man, Victor Degamo? What 
did you see him do? i 

A. I saw Victor Degamo inside the white line. 
He grabbed a piece of Jumber, 2x4, about seven feet 
long. He grabbed this lumber so I took it away 
from him. He agreed to that and then he got lost | 
in the crowd. 

Q. And Ramaila, how about him? 

A. I saw George Ramaila inside the white line 
where the kapu line was placed and I lost him in 
the crowd. [42] 

Q. I think the next one was Sotelo? 

A. I saw Sotelo near Victor Degamo when he 
had the stick. Sotelo was nearby. I lost him also. 

Q. And Casil? 

A. I saw him inside the group when the men 
were running here and there inside the white line. 

Q. And Maile? 
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A. I saw John Maile get on top of the crane 
from the mauka side where Sonny Fernandez was 
inside the crane and as soon as Sonny Fernan- 
dez got off the crane I lost sight of him. 

Mr. Crockett: Shall we take a recess? It is 4:00 
p-m.? 

The Court: We will adjourn until tomorrow at 
10:00 a.m. 


Friday, August 29th, 1947 
(Court convened at 10:10 a.m.) 


The Court: Are you ready to proceed ? 

Mrs. Bouslog: We are ready to proceed. We 
will stipulate that all the defendants are present 
from my roll call of five minutes ago. 

Mr. Crockett: We will so stipulate. We are 
ready to proceed, Court please, on direct examina- 
tion of Mr. Takahama. Call My. Takahama. 

Mrs. Bouslog: Is there any way we can have 
benches brought in? I would like to have all the 
defendants in here. 

The Court: That is all the benches we have. 

Mr. Crockett: Now, Mr. Takahama, you gave 
us some names yesterday of the persons you saw 
during the incident which you described. Were there 
any other persons that you identified while down 
there? That is, immediately after the incident or 
at any other time? 
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Mrs. Bouslog: JI am going to object to the form 
of the question, ‘‘were there any other people you 
identified there or any other time’’? We are in- 
terested in the alleged [43] offense which was taking 
place. 

Mr. Crockett: Court please, if the answer is 
yes’’ the Prosecution will connect up and show the 
time and place—I can’t put everything in one ques- 
tion. 

The Court: Objection over-ruled. 

@. Answer the question. 

A. Right after the incident when the men were 
on their way back to the stone wall, I have taken 
down some notes to identify the persons over there 
and they are as follows: 

Q. Well, wait a minute. You did identify some 
persons ? BX. Me rebttele 
Will you give the names of these persons? 
The names are Sam Shin, Hiroshi Oshiro. 
Oshiro, what is his other name? 

‘*Molokai.”’ 

. Mariano Dugay, Vicente Saloricman. 

Mrs. Bouslog: May it please the Court, I want 
to say at this point that Mr. Crockett said he was 
going to connect up his question before asking wit- 
ness to give the names. He did not so connect up 
the question he asked nor is it clear from the tes- 
timony of the witness whether he knew these persons 
by sight or what the form of identification was. The 
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eonnecting up should be shown and these persons 
should be identified. He should identify these per- 
sons at the time because he saw them at the time. 
Mr. Crockett: J did connect up. I asked him if 
this was immediately after. Anyway this is a mat- 
ter for cross-examination and it is not necessary 
to go into detail. 


(Argument on this point.) 


Mrs. Bouslog: I ask the Court to require the 
prosecution to show that these names that are being 
read off are persons known to the witness whom 
he saw there and could [44] identify of his own 
knowledge at the time the incident occurred. 

Mr. Crockett: I am willing to ask him the ques- 
tion. Did you identify them of your own knowledge. 
How did you identify them, Mr. Takahama? 

A. Yes, I did identify these people by my own 
knowledge. 

Q. I might suggest after we get the names of 
these persons. Prosecution will go into other details 
later. 

A. Andres Velasco, Pablo Pineda, Masao Gima, 
Saturnino Gaspar, Kenneth Matsumoto, Mitsui 
Shimizu, Riyoji Shimizu, Mitsuyuki Oyama, Guil- 
hermo Alboro, Kazuyuki Hashimoto, Nobuteru 
Tomita, Nobuo Honda, Honorio Collado, Narcisco 
Sipe, Yoshio Ginoza, Frank Laborte, James Aikala, 
Daniel Kaopuiki, Asing Aho, Alan Nitta, Shigeyuki 
Matsuura, Midori Oda. 
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Q. Can you recall any others? 

A. I don’t think I ean recall any others. That’s 
all I can remember at present. 

Mrs. Bouslog: Perhaps if the prosecution would 
pass the complaint you would be able to recall. 

Q. Now how do you happen to recognize these 
people or know their names? 

A. Ihave been here four years and have become 
acquainted with these people as an officer. I know 
them by sight and where they are living. 

Q. So that these people whose names you have 
given, whom you recognized, 1s from knowledge 
gained in the years you have been a police officer 
here ? A. That is right. 

Myr. Crockett: May witness be excused a minute 
to get some exhibits? 

The Court: He may. 

(Witness brings in exhibits.) 


Mr. Crockett: Court please, these pictures were 
introduced [45] in evidence as Exhibit ‘‘B”’ for the 
prosecution and pasted in the book. Did you do 
that? 

A. Yes. 

Q. The numbers are the same numbers that are 
on the back? These numbers are 1 to 55. Not con- 
secutive, as some have been omitted? 

A. Yes. 

Q. Now Mr. Takahama, showing you the first 
set containing eight pictures, numbers 1, 2, 3, 4, 9, 
7,9 and 11. Will you look at these pictures one by 
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one and see if in those pictures you recognize any 
of the persons you have named ? 

Mrs. Bouslog: I object to the question. He has 
not yet identified the individuals, he has just testi- 
fied that he pasted the pictures. 

Mr. Crockett: I will withdraw it, to save time. 
These names that you gave us, will you stand up and 
look around the Courtroom and see if you can 
identify the persons named? We won’t follow the 
same order in which you gave them, but will you 
point out Guilhermo Alboro? Defendant Guilhermo 
Alboro, will you stand up? 

(Witness unwilling to arise in Courtroom.) 

Mrs. Bouslog: If he puts his hand on your shoul- 
der, stand up. The witness has testified from mem- 
ory a long list of names and is calling off a list of 
names for purposes of identification. 


(Defendant Alboro stands. ) 


Mr. Crockett: Okeh, we will do that. I do not 
agree with counsel but to save time will agree and 
will ask him to point out the defendants. I will do 
anything counsel wishes to save the time of the 
men. [46] ; 

A. Sam Shin. (Points him out in Court room.) 

Q. The second man there on the front porch? 

A. Yes. 

Q. Hiroshi Oshiro. (Witness points him out.) 
Mariano Dugay. 
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Q. He is the third man sitting there without a 
shirt? 
A. Yes. Vicente Saloricman. (Points out this 
defendant.) 
Q. The man standing up in the back? A. Yes. 
A. Andres Velasco. (Witness points him out by 
placing hand on defendant’s shoulder.) 
@. Has he any other name? Any nickname? 
A. No, just Andres Velasco. (Calls name of 
Pablo Pineda.) 
). Is Pablo Pineda present ? 
Mr. Bouslog: If we may take a short recess I 
will look for the defendant. 
Court recesses at 10:35 a.m. Reconvenes at 
LO':38 am, 


Mrs. Bouslog: Your Honor, all defendants have 
been present at all times. 

Mr. Crockett: We are ready to proceed. 

Mr. Takahama: Saturnino Gasper. (Witness 
places hand on this defendant’s shoulder.) Masao 
Gima. (Witness places hand on defendant’s shoul- 
der.) 

@. Would you tell us the bench he is sitting on? 

A. He is the second man on the second bench. 
I am looking for Kenneth Matsumoto, but he is not 
here. Mitsuo Shimizu. (Points out this defendant.) 
He is the first one on the side bench. Here is Ken- 
neth Matsumoto. (Points out this defendant in the 
same manner. ) 
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Q. The one with the dark glasses on? A. Yes. 

Mrs. Bouslog: It is not a disguise, Myr. Crockett. 

A. Riyoji Shimizu, sitting on the third bench. 
Mitsuyuki Oyama, side bench. Guilhermo Alboro, 
side bench, Kazuichi Hashimoto, and Nobuteru 
Tomita. (Points out these defendants. ) 

@. The one there with his back to the Court? 
A. Yes. [47] 

A. Nobuo Honda. In the center, side bench. 
(Places hand on defendant’s shoulder.) Honorio 
Collado. (Points out this defendant by placing hand 
on shoulder.) 

Q. The man sitting by the door in the checked 
shirt, chewing gum? 

A. Yes. Narcisso Sipe. Sitting on the number 
five bench. Yoshio Ginoza. (Places hand on shoul- 
der, outside on porch.) Pablo Pineda is out here. 
(Identifies this defendant by placing hand on shoul- 
der.) 

Q. Will you ask him to come by the door? 

A. Pablo Pineda (witness places hand on shoul- 
der.) Frank Laborte. 

Q. He is not one of the defendants. 

A. The Harbor boys, James Aikala and Daniel 
Kaopuiki. 

Q. Court please, the records show these two 
defendants are not named in the complaint. You 
mentioned some persons yesterday that you saw 
within the white line at about the beginning of the 
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incident. Do you recall those names that you gave 
us at that time? 

A. The persons seen in the white line were Diego 
Barbosa, Basoliso Arruiza and George Ramaila. 

Q. Can you point Ramaila out to the Court, 
please ? 
On the first bench there, George Ramaila. 
In the khaki shirt? A. Yes. 
Who else did you mention yesterday ? 
Basoliso Arruiza. 
I mean in addition to those you mentioned. 
Daniel Casil. 
Will you point him out? 
This is Daniel Casil. (Witness points out this 
aerevatan ) [48] 

@. The man who just stepped in the door? 

A. Yes. 

Q. Okeh. Do you recall the other persons you 
mentioned yesterday ? A. Jchn Maile. 

Q. He is not included in this ease is he? 

NS ING, 

@. And the other persons you mentioned? Do 
you remember any other persons you mentioned yes- 
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terday ? 

A. Jose Sotelo. (Points Sotelo out by placing 
hand on shoulder. ) 

Q. The man on the third bench? A. Yes. 

Q. In the last list of names you mentioned Dan- 
iel Kaopuiki, Jr. Can you point him out? 
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Mrs. Bouslog: That’s right, when he forgets the 
names, you give him the names. 

Mr. Crockett: He mentioned the names. I have 
a right to call them. 

A. He is sitting here in the white shut. (Wit- 
ness places hand on shoulder. ) 

Q. Coming back now to the pictures which were 
offered in evidence as Prosecution’s Exhibit ‘‘B”’, 
referring you to pictures, numbered 1, 2, 3, 4, 5, 7, 
9 and 11. I will ask you to examine that sheet and 
take the pictures, one by one, and state whether or 
not any of the persons whom you have named you 
are able to recognize in those pictures? 

Mrs. Bouslog: May I see the pictures first before 
you go on? (Prosecution hands defense counsel the 
pictures. ) 

A. Number 1. Hiroshi Oshiro. 

Mrs. Bouslog: Are you going to have a showing 
as to what time these pictures were taken? [49] 

Myr. Crockett: That’s been testified to by Lt. 
DeMello. 

Mrs. Bouslog: But some of these are not pic- 
tures of the alleged incident. 

Mr. Crockett: They included more, but the pic- 
tures offered in evidence are only of the alleged 
incident. I am showing you only the pictures which 
are offered in evidence at the present time. Do you 
mind pointing out, counting from the left the per- 
son you pointed out as Oshiro? 
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A. Number 1. That’s Oshiro, third from the left, 
facing the camera directly. In picture number 3, 
Victor Guillermo. He is the one on the extreme 
right, looking to right. (Defendants at this time, 
(some of the defendants) called attention to the fact 
that a witness is present in the Court. Mr. Crockett 
then requests that all witnesses leave the Court- 
room. ) 

A. In picture number 4, Nobuteru Tomita. He 
is sitting in the front row about in the center of the 
picture. 

Mrs. Bouslog: He is on the left or right? 

A. In the picture he is on the left. In number 
11, Diego Barbosa and Pablo Pineda. Pablo is in 
front of Diego Barbosa, Barbosa in the back of 
Pablo. Both have arm bands on the left arms. 

@. Would you examine again picture number 2 
and see if there is any person there you can iden- 
tify ? 

A. Iam sorry, the picture is not too clear. 

Q. Nowif you are finished with that sheet, show- 
ing you the second sheet containing pictures num- 
bers 12 to 19. Are any of the defendants there? 

A. Picture number 14. Andres Velasco on the 
extreme left of the picture and Narcisso Sipe. He is 
looking away from the camera. [50] 

A. He (Sipe) is pictured about in the center 
next to Andres Velasco. In picture number 15, 
Jose Carronza is pictured in the center in the back. 
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Mrs. Bouslog: Facing the camera? 

A. The party facing the camera. 

Mrs. Bouslog: There are two. Is he the bare- 
headed one? 

A. With his hair parted on the left side of his 
head. Picture number 19, Andres Velasco, white 
shirt, pictured on the left side of the picture. He is 
number four and Diego Barbosa, he is in front of 
the men gathered there. 

Mrs. Bouslog: Take Andres Velasco. The 
description is not definite so that I could tell what 
one you meant. 

A. On the left side of the picture, fourth man, 
white shirt, left arm on his hip. In the same pic- 
ture Diego Barbosa is pictured in the center and in 
front of the men, standing with his left foot for- 
ward. 

Mrs. Bouslog: Diego Barbosa is not a defendant 
in this case. | 

Mr. Crockett: Now referring to the third sheet 
containing pictures 20 to 27 inclusive. 

A. Picture number 21, John Maile. He has a cap 
on his head and is facing towards right. Picture 
number 24, Basiliso Arruiza, white hat, standing 
beside Andres Velasco. Basiliso Arruiza is on the 
right of Andres Velasco. 

Q. Now the next sheet contains pictures 29 to 38, 
with number 30 and number 37 out. Will you exam- 
ine this and see if there is any person you can 
recognize ? 
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A. I do not recognize any of these. 

Q. Now the next, pictures numbers 39, 44, 45, 46, 
47, 48, 49 and 50, will you examine those? 

A. Picture number 49, Diego Baibosa on the 
extreme right. His right arm is up in the air. [51] 

@. Picture number 49 also shows a person in 
uniform, can you identify that person? 

A. That’s myself. 

@. In your uniform as a police officer? 

A. Yes. 

@. At the time when your picture was taken do 
you recall approximately where you were standing, 
inside or outside the kapu line? 

A. This was outside the kapu line, after the 
incident. 

(. What were they doing at this time? 

A. They were getting back to the stone wall. 

Q. Showing you the last sheet of this series con- 
taining pictures numbers 52 to 55 inclusive. Were 
any of these defendants in these pictures? Do you 
recognize any of them? 

A. None. (Pictures passed to defense counsel 
who passed them to defendants for examination. ) 

Q. Showing you a new sheet, a part of Exhibit 
‘*T)”’ for the prosecution, referring to the picture 
number 78, do you recognize any of the defend- 
ants in that picture? 

Mrs. Bouslog: You called his attention to num- 
ber 78? 
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Mr. Crockett: Just number 78. 

A. In number 78, Honorio Collado and Basoliso 
Arruiza on the extreme right with his hat on. 

Q. You mentioned Jose Carronza. Could you 
point him out to us here in the Court rooin? 

A. This man, standing here by the window is 
Jose Carronza. 

Q. You also mentioned Victor Guillermo, will 
you point him out, please? 

A. He is here with the yellow shirt, on the last 
bench, with the glasses on. [52] 

Q. Would you examine picture number 3 again 
and 

Mrs. Bouslog: I object to the question, the wit- 
ness has been asked twice to go through the first 
list of pictures, and is covering the same ground, 
with a little coaching from the prosecution. 

Mr. Crockett: It is permissible to refresh a per- 
son’s memory. ‘The prosecution has a perfect right 
to again examine the subject to see if something has 
been overlooked. 

The Court: Objection over-ruled. 


). Proceed. 
A. Simon Hermano, fourth person from the 
right. 


@. Can you check and see if Simon Hermano is 
here in the Court room? 

A. Simon Hermano, here on the second bench in 
the green shirt. 
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(Witness leaves seat to look for the various 
defendants and when he finds them, places hand 
on shoulder of defendants. ) 


Q. Please take your seat. Cross examine. 

Mrs. Bouslog: Your Honor, because of the diffi- 
eulty of consulting with my clients when you have 
forty or more, and the fact that a client usually sits 
by you so that you can consult with the client, L 
would like to have a recess now to talk with them 
and have a little earlier lunch hour, if that is satis- 
factory, and reconvene at 1:00 p.m. 

Mr. Crockett: Just before Court takes a recess, 
I would like to suggest that the witness be excused 
and the Court call the roll to see if the witness has 
identified the defendants properly. 

Mrs. Bouslog: I think all witnesses are present 
as stipulated in the record. Your Honor, a defend- 
ant has a right to sit by his attorney and consult 
with his attorney regarding facts that are brought 
up so that 

Mr. Crockett: I have no objection to the 
recess. [53] 

Mrs. Bouslog: I would like to have the duph- 
cate set of the Court exhibits made available to me 
during the recess. 

Mr. Crockett: No objection to your taking the 
Court exhibits. 

The Court: If there is no objection we will take 
a recess until 1:30 p.m. 
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Mrs. Bouslog: How many witnesses do you have 
this afternoon. This is the sixth, I believe? 

Mr. Crockett: I think I have about ten. 

Mrs. Bouslog: But Mr. DeMello bas not been 
cross-examined. Is he available today ? 

A. No, but he might be here. We are ready to 
proceed with about three witnesses. They are stand- 
ing by. 

Mrs. Bouslog: I want to go ahead until we finish. 
I would like to reconvene as soon as possible as I 
have work in Honolulu. I am sorry about the 
necessity for the recess at this time, but do not see 
how I can cross examine without having talked to 
my clients. 

Court recessed at 11:20 a.m. Mrs. Bouslog takes 
Prosecution’s Exhibits ‘‘B’’, ‘‘C’’, ‘““D”’ and ‘‘H”’ 
for study during recess. Court reconvened at 1:30 
p-m. Counsel for defendants returns exhibits. 

Mrs. Bouslog: Could you make the map avail- 
able to me for cross-examination ? 

Mr. Crockett: Certainly. 

The Court: Are you ready to proceed? 

Mrs. Bouslog: We are ready to proceed, Your 
Honor. 

Mr. Crockett: We are ready to proceed, Your 
Honor. 

The Court: Please have that defendant face the 
Court, the one with his back to the Court. [54] 
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Cross Examination 


Mrs. Bouslog: How old are you? Ee 2) 
How long have you lived on Lanai? 

I’ve been an officer for four years. 

How long have you lived on Lanai? 

Fifteen years. 

In other words, you came to Lanai when you 
were fourteen years old? A. No. 


OPoPe 


How old were you when you came to Lanai? 
I have no idea. 
How long have you lived on the Island here? 
About fifteen years. 
How old are vou now? Ac 29) 
Then you must have been fourteen when you 
came to Lanai? 

A. JI have been on other islands. 

@. When you first came you were fourteen? 

A. That I don’t know. 

@. Have you had a home or residence any place 
other than Lanai since you were fifteen? 

A. Yes. 

@. Where else have you lived? 

A. Honolulu. 

Q. For how long? 

A 

Q 


OD POLS 


About four years. 
Since you were fifteen how many years were 
you not living on Lanai? 
A.® That I don’t know. 
Q. Your Honor, I ask that you instruct the wit- 
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ness to assemble his remarkable memory and find 
out where he has lived since he was fifteen years 
old. [55] 

The Court: Counsel did not ask that question. 

Mr. Crockett: Not in those terms. 

Mrs. Bouslog: Will you state the first time you 
came to Lanai—how old were you when you first 
came to Lanai? 

A. Ireally do not know. I must have been about 
eight or nine years. 

Did you go to school on Lanai? 

Yes. 

What grades. 

First to ninth grades. 

Did you go to high school here ? 

Not on this island. 

Where did you go to high school? 
Honolulu. 

When did you come back to Lanai? After 
you graduated from high school in Honolulu? What 
year. A. 1987. 

Q. And you have lived on Lanai since 1937? 

A. Off and on. 

@. How much ‘“‘off’’ and how much 

A. I did not keep track of the date. 

Q. You seem to have a good memory, almost a 
photographic memory for other things, it is strange 
you can’t tell where you lived. You returned to 
Lanai in 1937? Where did you live in 1937? 
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A. lanai. 

Q. 1988? 

A. I could have been on Lanai, I moved out and 
came back again. 

Q. Iam asking you what you did. 

A. Ido not know that far. [56] 

®. That’s only ten years ago, you were nineteen 
then ? 

A. I’m sorry, I do not know that. 

@. You have been on the Lanai police force for 
the last four years? What were you doing before 
that? A. Wailuku police force. 

Q. How long did you work for them? 

A. About two years. 

@. During that time you lved in Wailuku, 
Maui? 

AS Ehat sericlie 

@. What did you do before that? Where did 
you work before that? A. Lanai. 

Q. What did you do on Lanai? 

A. Okamoto Store. 

Q. What store? A. Okamoto Store. 

Q. During the times you reeall being on Lanai 
did you know any of the defendants whose names 
you mentioned this morning? 

A. Yes, I do, since I was working here four 
years. 

Q. Did you know any of them before? Prior to 
the last four years? A. Yes, I did. 
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Q@. How many of the defendants did you posi- 
tively identify this morning as being present at the 


Harbor on July 14th? A. About 33. 
Q. Will you name them please? 
A. Pardon. 


Q. Will you name them, please? [57] 

A. Diego Barbosa, Basoliso Arruiza, George Ra- 
maila, Jose Sotelo, Victor Degamo, John Maile, 
Daniel Casil, Sam Shin, Hiroshi Oshiro, Andres 
Velasco, Vicente Salorieman, Mariano Dugay, 
Masao Gima, Pablo Pineda, Saturnino Gaspar, 
Kenneth Matsumoto, Itsuo Shimizu, Riyoji Shim- 
izu, Honorio Collado, Mitsuyuki Oyama, Guilhermo 
Alboro, Kazukuki Hashimoto, Nobuo Honda, Nobu- 
teru Tomita, Yoshio Ginoza, Narcisso Sipe, James 
Aikala, Daniel Kaopuiki, Jr., Franke Laborte, 
Asing Aho, Shigeyuki Matsuura, Alan Nitta, Midori 
Oda. 

Q. That’s all you can recall having mentioned 
this morning? 

A. That’s all I can recall. 

Q. How many of these defendants whom you 
have just named, those who are defendants, have 
you known for over ten years? 

That I do not know. 

How long have you known George Ramaila? 
Over four years. 

How long have you known Jose Sotelo? 
About four years. 
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Q. How long have you known Daniel Casil? 

A. About four years. 

Q. How long have you known Sam Shin? 

A. About four years. 

Q. How long have you known Hiroshi Oshiro? 

A. About four vears. 

Q. How long have you known Mariano Dugay? 

A. About one year. [58] 

Q. How long have you known Vicente Saloric- 
man? A. About four vears. 

Q. How long have you known Andres Velasco? 

A. About four years. 

Q. How long have vou known Pablo Pineda? 

A. About four vears. 

Q. How long have you known Masao Gima? 

A. About one year. 

Q@. How long have you known Saturnino Gas- 
par? A. About one rear. 

Q. How long have you known Kenneth Mat- 
sumoto? A. About one year. 


en ee 


How long have vou known Itsuo Shimizu? 
About four years. 

How long have you known Riyoji Shimizu? 
About four vears. 

How long have you known Mitsuyuki Ovama? 
About four years. 

How long have you known Guilhermo Alboro ? 
About one year. 

And Nobuteru Tomita? 
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About four years. 

And Nobuo Honda? 

About four years. 

Honorio Collado? 

About one year. 

Narcisso Sipe? A. About four years. 
Yoshio Ginoza? A. About one year. 
Daniel Kaopuiki? 

About four years. [59] 

Victor Guillermo. 

About four years. 

Simon Hermano? 

About one year. 

Jose Carronza? A. About one year. 
You have just testified that you have not 
known any of these defendants more than four 


COPOPeSPOOGOPOoOrPopP 


years. 

Mr. Crockett: I object. op did not testify that, 
he said, ‘‘about four years.’ 

Q. Among these defendants the ones you fae 
known longest is about four years ? 

A. About four year's. 

@. You went to school from first to ninth grades, 
were any of these defendants in school with you? 
Do you remember them from school? 

A. Well, they were not in my same class, I know 
that. ; 

Q. Do you remember their names and faces? 
A. Faces, maybe. 
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Q. Well then, so you have known some of them 
a great deal longer than four years? 

A. Well, that’s right. 

Q. Are any of these people neighbors of yours? 

A. Ido not find any of these in my block. 

Q. You understand the nature and meaning of 
an oath and that if you state positively that some- 
thing is true to the best of your knowledge and your 
observation that you can be punished for perjury 
for false statements proven false? 

Ae Wats melt: 

@. You have testified that you could positively 
identify as having been present at the Harbor at 
the time when this alleged incident occurred—and 
you are positive, [60] and you state, knowing you 
are under oath, you are positive all these people 
were present? A. That’s mght. 

@. You saw them there? A. That’s nght. 

Q. How many people you have identified belong 
to the union? 

A. That I do not know. 

@. Will you name the people you knew were 
present who did not belong to the union ? 

Mr. Crockett: Just a minute—does counsel mean 
from the list or other people there at the time ? 

Q. Other people who were there at the tine. 

Mr. Crockett: How can the witness tell who 
belongs——- 
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@. Withdrew the question. Will you state the 
names of all people who were present apart from 
the ones nained, police officers, company people, any 
other individuals you saw present. 

A. Asst. Chief Freitas, Capt. Seabury, Lt. 
DeMello, Lt. Medeiros, Officer Murayama, Hem- 
inger, Mis. Heminger, Anthony Fernandez, Har- 
rington, Johnson, Pavao, Hector Munro, Buck Man- 
Tiki, that’s about all I can recall now. 

Q. What time did you go down to the Harbor? 
On July 14th? 

A. Iwas down there at about 3:30 p.m. 

Q. You mean you arrived down there at 3:30? 

A. Yes. 

Q. Were you down at the Harbor in the morn- 
ing? A. Yes, I was. 

Q. Will you state the hours you were down there 
in the morning? 

A. It was about 9:30 to 10 in the morning. [61] 

Q. Were you accompanied by anyone when you 
went down in the morning? 

A. Capt. Seabury and Lt. DeMello. 

Q. Did you see anyone taking pictures at any 
time ? A. No, I do not recall it. 

Q. Did Lt. DeMello have a camera with him? 

A. Ido not reeall. 

@. You do not recall seeing him take any pic- 
tures? Were you with Lt. DeMello? 

A. Iwas with him. 
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@. You do not recall if he took pictures? 

A. J do net recall, 

Q. How many people were down there when you 
went down there in the morning? 

A. The Harbor boys were down there in a small 
circle. 

Q. About how many? 

A. About ten people. 

Q. Who else was down there? 

A. About ten of the Harbor boys were down 
there on the picket line. 

Q. Were any of the company employees down 
there? 

A. That I don’t know. 

Q. That is, supervisors? 

A. I don’t recall. 

Q. Then your best recollection is that when you 
went down there in the morning between 9:30 and 
10:00, there were about ten people on the picket 
line, and no company representatives to your recol- 
lection and yourself, DeMello and Seabury ? 

A. That’s the approximate time. 

Q. You went down there in the afternoon at 
3:30? [62] 

A. Yes. 

Q. What time did you leave? 

A. We left about 5—9d:15. 

Q. When you arrived down at the Harbor who 
were you with? 
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A. I just mentioned Asst. Clief Freitas, Capt. 
Seabury, Lt. DeMello, Lt. Medeiros, Officer Muray- 
ama, and myself. 


@. You came down in a ear with them? 

Ee Ves. 

Q. Did any of them have a camera? 

A. DeMello. 

@. Was his the only camera? A. Yes. 

Q. How many people were down there when you 


arrived at 3:30—that is, how many pickets were 
there? 

A. That I do not know. 

Q. Will you give me your best estimate? 

A. About ten people. 

Q. Then you say some more people arrived 
shortly after you arrived there? How long after 
you arrived? 

A. Fifteen minutes after we arrived there. 

Q. That would be about 3:45? Then how many 
more came up? 

A. I counted 120 at the time, there were some 
other men in the northern section of the Harbor. IL 
did not count them, but about 150 men gathered 
there. 

Q. When you came down to the harbor at 3:30, 
what ships or boats were in the Harbor? 

A. Mana. 

Q. What was happening in relation to the Mana? 

A. Unloading its freight. 
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Q. That was about 3:30? [63] 

A. About that time. 

Q. How long did it take the Mana to unload? 

A. Say about fifteen minutes. 

Q. Then the Mana, when you came down at 3:30 
was the only boat? 

A. That’s all J think I seen. 

Q@. Were there any barges there when you 
arrived? 

A. The barge came after the Mana left the dock. 

Q. There was just one barge came in after the 
Mana left the dock? What time do you estimate 
the barge docked ? 

A. About 4:15. 

Q. What time would you say the alleged incident 
of the boys crossing the kapu line began? 

A. About4’:30 pam. 

Q. How quickly was it over? 

A. In approximately about three minutes. 

Q. Did you see any people, any pickets, come 
down after the incident was over? 

A. I cannot recall. 

@. Any new pickets arrive? You could not say 
they did not arrive? 

A. The men were walking here and there, com- 
ing down and going up, there were several cars 
there at the time. 

Q. At any rate, you would not be able to swear 
whether two or three additional car loads arrived? 
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A. No. 

Q. Will you point out on this map where you 
were standing at the time. (Hands map to witness, 
who described place where he was standing.) [64] 

Q. Your car was parked outside the kapu line? 

A. Yes. 

Q. Where were you standing when the alleged 
incident occurred ? 

A. Iwas standing there. (Points to map.) 

Q. What did you do? 

A. As soon as the men rushed into the lne, I 
tried to prevent them from coming. Several men, 
Diego Barbosa and other men went in so I followed 
in 


Q. Will you show where you were, how far over 
here did you go? 

A. Sonny Fernandez was on the crane, about 
there—(points on map) I went as far as the crane. 

Q. Okeh, did you go down into the wharf? 

A. Yes. 

Q. Did you come up this way? 

A. Yes, I was going back and forth. (Points 
to map, discusses position on map.) 

Q. There were about eight bins over there? 

A. About eight, yes. 

Q. So that you would not be able to observe what 
was going on, on the other side while watching 
Fernandez ? A. That’s right. 

Q. While you were over here (points to map) 
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did you notice whether or not there were still a 
group of people along the sea wall who had not 
crossed the kapu line? A. Thet’s: recht. 

Q. Now, you have named about 33 people? 
Whom you have testified positively were down at 
the wharf? A. Yes. [65] 

Q. Can you positively, and without any reser- 
vation, swear that all of these people were involved 
in the incident that happened ? 

Mr. Crockett: I object. He is merely testifying 
as to what he saw, why should he swear? (Areu- 
ment. ) 

Mrs. Bouslog: Iwill withdraw the question. Can 
you positively identify all the individuals whom you 
mentioned this morning as being inside the kapu 
line at the time the alleged incident occurred ? 

A. The ones that I saw inside the kapu line at 
the time of the incident were Diego Barbosa, Basol- 
iso Arruiza, George Ramaila, Jose Sotelo, Victor 
Degamo, Daniel Casil, John Maile. 

Q. Will you state exactly what vou saw George 
Ramaila doing inside the kapu line? 

A. I saw George Ramaila when a group of men 
were walking back to the stone wall where they were 
before, I saw him walking with some of the men 
towards the stone wall. 

Q. I don’t understand. 

A. There was a kapu line there. After the inci- 
dent, the men were going back and I saw Ramaila 
walking outside from the kapu line. 
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Q. Is that all you saw him do? What did you 
see Jose Sotelo doing inside the kapu line? 

A. I saw him inside the line with Victor 
Degamo, running around. 

Q. But you did not see him doing anything. 

A. Isaw him running. 

Q. How about Daniel Casil, what did you see him 
do? 

A. He was inside the group, he was running 
around. [66] 

Q. What do you mean by running around? 

A. Well, walking around and running both. 

Q. Now you say that the incident was all over 
in about, somewhere around 4:35? 

= Phat’s right. 

Q. Up until after 4:35 approximately had you 
made any list of names of people down there? Be- 
fore the incident happened ? Ac@ No. 

Q. Did you recognize any people apart from the 
ones you just mentioned before that time? 

A. No. 

@. After the incident was pau did you make a 
list of names of people that you recognized as being 


down there? A. I made a hist. 
Q. You used that list to refresh your memory to 
testify today? A. Yes. 


Q. You put on that list only the names of people 
you personally know by name and sight? 
A. That’s right. 
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Q. 
Q. 


Have you added to that list in any way since? 
No. 
You are positive you saw everyone whose 


name was on that lst down there that day? 


OrOrerororororop 


Dita satitedlit: 

Are you positive you saw Pablo Pineda? 
That’s ght. 

Are you positive you saw Andres Velasco? 
That’s right. 

But this is after the incident happened ? 
After. | 

Are you positive you saw Itsuo Shimizu? 
That’s right. [67] 

Are you positive you saw Honorio Collado? 
That’s right. 

Are you positive you saw Riyoj1 Shimizu? 
Dat’ strie hit: 

Are you positive you saw Yoshio Ginoza? 
Right. 

But this list of yours from which you testi- 


fied was made after the incident was over? 


iy 
Q. 


That’s right. 
You could not have all these people under 


observation while the incident was going on? You 
did not know what they were doing? 
A. I knew what some of the people there were 


doing. 


Q. 


You could not identify them other than the 


five or so who crossed the kapu line? Apart from 
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the people who you already said you saw inside the 
kapu line, you could not positively identify the 
others? You do not know what they were doing 
when the incident was going on? 

A. That’s right. 

Q. You say you have been a police officer on 
Lanai for the last four years? Who was your super- 
visor on July 14th, your immediate superior? 

Mr. Crockett: The question is indefinite. 

Mrs. Bouslog: Your immediate superior on July 


14th? A, I don’t know. 
Q. Who was in charge of the police station for 
Lanai on July 14th? A. Asst. Chief Freitas. 


Q. Who was in charge on Lanai. 

A. He is from Wailuku. 

Q. Who was the ranking officer permanently 
stationed on Lanai as of July 14th? 

A. Lt. Medeiros. 

Q. Were you subject to his orders and direction 
at that time? [68] A. That’s right. 

Q. Is Lt. Medeiros still in charge of the station 
here? A. Not any more. 

Q. When did he cease being supervisor, when 
did he leave? A. He left last week. 

Q. Do you remember the date? 

A. J don’t know. 

Q. Do you know a person by the name of Henry 
Aki? A. I know him. 

Q. Did you see him down there on that day? 
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A. I have seen him. 

Q. Did you see him at the Harbor on July 14th? 

A. I saw him down there. 

@. Do you know whether or not he was charged 
as a defendant in this case? A. Idon’t know. 

@. Did you ever have any conversation in the 
station here in regard to his being charged? 

A.) iat sericht. 

Q. You did have a conversation with him about 
the fact he had been charged? Is that correct ? 

A. I don’t know anything about his being 
charged. 

Q. Did you have any conversation with him 
about his being at the Harbor and being made a 
defendant in this case? A. JI did. 

Q. Where did that conversation take place? 

A. Down the Harbor. 

Q. Did you ever talk with him in the Police 
Station? Aglaia not. 

Q. Will you tell about that conversation? 

My. Crockett: I object. He is not a defendant. 
It is incompetent, immaterial and irrelevant. Can 
counsel show where it has any bearing? [69] 

Mrs. Bouslog: I am testing the credibility of 
the witness. 

Mr. Crockett: That’s going pretty far. I do not 
see where it makes any difference when the man is 
not charged, it has no bearing in the ease and we 
should try to save the time of the defendants here. 
But { will withdraw my objection. 
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Mrs. Bouslog: Will you state the conversation 
you had with Mr. Aki at the Harbor? 

A. May I ask what date this was? 

Q. Tell what you remember about the conversa- 
tion. A. I just served him a warrant. 

Q. I thought you stated you did not know 
whether he had been charged? 

AY That I don’t know. 

Q@. Well, this is the warrant—(shows it to 
Court). You knew a complaint had been filed 
against Henry Aki as a defendant? After you 
served the warrant did you ever talk to him about 
the fact he was charged ? 

A. Just served the warrant. 

Q. Do you know whether or not the case against 
Mr. Aki was dropped? 

Mr. Crockett: The record will show no charge 
was entered against Mr. Aki. 

The Court: The record shows it was dismissed. 

Q. Do you know why it was dismissed, even 
though he was present at the Harbor? 

A. Ihave no idea. 

@. You know he was present and the complaint 
dismissed against him? Mr. Aki was not there 
operating a crane or assisting the company repre- 
sentatives in any way, was he? 

A. Ihave no idea. [70] 

Q. Do you know whether the charges were 
dropped against any of the other defendants on 
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whom you served complaints? A. I have no 
idea. 

Q. Now, you have testified regarding the iden- 
tification of certain individuals in the pictures in 
the exhibits that have been filed in the Court. Will 
you look at the Court Exhibit number 1 and state 
the time the picture was taken? 

Mr. Crockett: I object. It is not necessary as it 
has already been testified to by other persons. 

Mrs. Bouslog: I want the witness to state, as of 
his own knowledge whether it was after the incident. 

Mr. Crockett: JI withdraw the objection. 

A. Picture No. 1. I have no idea when it was 
taken. 

Q. So far as you know it could have been taken 
any other day than the 14th? The same day, or 
after the incident happened—in the morning or any 
time ? A. Yes. 

@. Will you look at the picture and see if there 
is an incident—— 

Mr. Crockett: I object. He has said he does not 
know. 

Q. Iam asking him if he can, of his own knowl- 
edge, identify that as a riot scene. I will withdraw 
the question. The picture speaks for itself. It is not 
exactly a riot scene. 

Court: We will take a short recess. 


Court recessed at 2:45 p.m. Reconvened at 
3:05 p.m. 
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Q. Will you look at picture number 4. Will you 
state, from looking at the picture whether it shows 
a scene of so-called riot ? 

A. I have no idea. 

Q. I ask the Court to instruct the witness to 
answer yes or no. [71] 

Mr. Crockett: I object. 

Mrs. Bouslog: Withdraw the objection. Your 
answer is you have no idea. Can you tell from look- 
ing at the picture when it was taken. 

A. I have no idea. 

Q. Will you look at picture number 14. Can you 
tell from looking at that picture whether it repre- 
sents a scene from a so-called riot? 

A. Ihave no idea. 

Q. Can you tell from looking at the picture when 
it was taken? A. I have no idea. 

Q. Will you look at picture number 15, would 
your answer be the same to both those questions 
that you have no idea when they were taken or what 
they represent? A. That’s it. 

Q. The same is true of pictures 20 and 24? 

A. Ihave no idea on both of those pictures as to 
when it was taken or whether it is the scene of the 
incident. 

@. That’s all. 

Mr. Crockett: No further examination. Call Mr. 
Johnson. 
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being first duly sworn, testifies as follows: 


Direct Examination 


Mr. Crockett: What is your name? 

A. Fred Spencer Johnson. 

@. Where do you reside? 

A. Lanai City, Lanai. 

Q. Mr. Johnson, the Court has provided an inter- 
preter and it is desired that the questions be inter- 
preted to the defendants. Please hesitate before you 
give me your answer and then the answer will be 
interpreted. What is your occupation? [72] 

A. I am an assistant superintendent of the Ha- 
waiian Pineapple Company. 

@. On July 14th of this year in the afternoon 
about three or after were you down at Xaumalapau 
Harbor? A. Iwas. 

@. What was the occasion of your being there? 

A. We were attempting to load some bins of 
pineapple on the barge going to Honolulu. 

Q. About what time did you arrive at the wharf 
there ? 

A. I would estimate about a quarter of four. 

Q. You recall a barge coming in that afternoon 
about that time? A. Wes I do: 

Q. After the barge arrived and was tied up to 
the wharf, as the evidence shows it did, what did 
you do? 
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A. I attempted to hook the bins on the spreader 
attached to the crane to the pineapple bins so it 
could be swung on the barge. 

Q. Whereabouts were you doing this work? 
What portion of the wharf? 

A. I was on top of eleven bins which were 
stacked along the tables where the trucks are 
unloaded. 

Q@. Was anybody working there with you? 

A. Yes. 

Q. Who was that other person ? 

A. Two people, Harrington and Marquez, on the 
second tier of bins and Kluge was standing down on 
the table. 

Q. What happened when vou people started to 
hook these bins on the spreader? 

A. A large number of men who were sitting 
around on the sea wall and on the rail on the Mana 
landing made a rush for the bins where we were 
working and climbed up on the bins. 

Q. Tell us what happened. [73] 

A. The first man who got on top of the bins 
tackled Mr. Harrington and knocked him down. 

Q. Did you recognize who that man was? 

A. Diego Barbosa. 

Q. What happened after that? 

A. Another man whom I do not know tried to 
push Mr. Marquez off the bins. I gave him a shove 
away from Mr. Marquez. Then I was pushed down 
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into the next layer of bins myself. Then from that 
bin I jumped off on to the first table, then back of a 
truck across on the opposite table, down on the 
wharf, across the barge and jumped on the tug. 

Q. Then what happened aftér that? 

A. As soon as I jumped down on the tug several 
men ran across to the barge and one of them threw 
a pineapple at me. Fortunately his aim was poor 
and he missed. 

@. This person who threw the pineapple at you, 
were you able to recognize him? 

A. Yes. 

@. Who was he, what is his name? 

A. I believe his name is Sotero Uneiana, No. 
8498. 

Q. Could you pick him out in the Court room 
here ? 

A. This is the man here. (Points to defendant 
Unciano. ) 

Q. The man sitting down there in the green 
shirt ? A. Yes. 

Q. Are you able at the present time to point out 
any other persons whom you saw down there during 
that time, Mr. Johnson ? 

A. Just what time do you mean, sir—from the 
time we were rushed at the bins, or when? 

Q. At any time during the period of the rush, 
or immediately after the rush. [74] 
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A. I ean point out quite a few people, but I am 
not familiar with their names. 

Mrs. Bouslog: I am going to object. If the wit- 
ness will deseribe the individual? The Court room 
is too crowded to permit all the defendants to get 
into the room. 

Mr. Crockett: I just want him to point out that 
particular person and identify him in some way. 

Mrs. Bouslog: I will stipulate we will have no 
objection to that if you will go out and get an equal 
number of people here so that there will be some 
chance of his misfiring on some of the defendants. 

Mr. Crockett: I objeet. The witness has a per- 
fect right to point out 

Mis. Bouslog: Not without giving some kind of 
deseription. 

Mr. Crockett. Give him a ehance and he will. 
He will give us a description when he points out the 
man. 

Mrs. Bouslog: I object. 

The Court: Objection over-ruled. 

Mrs. Bouslog: Your Honor, every objection I 
make is over-ruled. This is a constitutional right. 
(Further argument.) Please reconsider the ruling. 

The Court: The witness is not asked to point 
out all 

Mrs. Bouslog: That makes no difference. | am 
shocked that Mr. Crockett would follow such a pro- 
cedure. Your Honor must know the defendants 
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have a right not to incriminate themselves. (Argu- 
ment.) There should be some test to check his obser- 
vation. Just to say, ‘‘point out one that you saw”’ 
is not a good test for the witness. 

The Court: The witness does not even know 
them by name. 

Mr. Crockett: We will withdraw the question. 
Jt is all right. We do not want to hold up the pro- 
ceedings. We [75] withdraw the question to save 
time. Cross examine. 


Cross Examination 


Mrs. Bouslog: Is it your job as an Assistant 
Superintendent, Mr. Johnson, to load pineapple 
bins? 

A. In an emergency, yes. 

@. You consider a lockout an emergency ? 

A. Would you define a lockout? 

Q. How long have you been an assistant super- 
intendent for Hawaiian Pineapple Company ? 

A. Since April Ist. 

Q. Of this year? A. Of 1947. 

Q. How many bins would you say were there to 
be loaded on the barge? 

A. I believe there was 11 in the pile and one on 
the truck. 

Q. When were the pineapples in the bins picked, 
do you know? 
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A. One bin had been picked that day. I do not 
know exactly what date the other bins had been 
picked. There were several there that had been 
picked the last day before the werk stoppage started 
and I believe three bins other than the cnes which 
were picked that day had been picked during the 
work stoppage. 

@. Do you know the capacity of the barge, how 
many bins a pineapple barge will carry? 

A. At the present time we are putting 153 bins 
on these barges. 

@. Are vou an expert in the pineapple industry 
to the extent you can tell me as to how long it is 
of any value for purposes of canning? 

A. Due to the by-products at the Cannery—such 
as citric acid—they are recoverable until the fruit 
_ is completely rotted. [76] 

Q. My question was directed for canning. Strike 
the question. Ordinarily how quickly is pineapple 
shipped after it is picked? 

A. Under ideal conditions we hope to have pine- 
apples in eans within 48 hours but occasionally it 
will be left on Lanai five or six days. 

Q. There were only 11 bins to be loaded on this 
barge that carries 153? What is your best recol- 
lection ? 

A. Twelve—11 on the pile and one on the truck. 

Q. You say Mr. Harrington, Mr. Marquez and 
yourself were over on the bin, or on the—where 
were you standing at the time? 


262 W. D. Ackerman ete., et al. 
Exhibit K—( Continued) 


(Testimony of Fred Spencer Johnson.) 
A. We were standing on the top layer of the 


Q. What time did you say the barge came in? 

A. I did not say. 

Q. What time do you recall? 

A. Sometime shortly after four. I cannot give 
you an accurate time. 


@. Did you sustain any injuries? A. No. 
Q. Would you describe your state of mind as 
‘‘terrified’’? A. I do not know. 


Q. That’s all. 

Mr. Crockett: What was your state of mind 
when this was happening? 

A. My first reaction was surprise, second reac- 
tion was getting out of the way of overwhelming 
odds. 
Q. So that instead of being terrified you might 
have been apprehensive? A. Yes. 

Mrs. Bouslog: What do you mean by apprehen- 
sive? [77] What’s your idea of the difference be- 
tween terror and apprehension? What does the 
witness mean after the Prosecution coaches him as 
to what he meant? 

A. I experienced terror during the war quite a 
few times when there was no question in my mind 
that I would either be dead or—— 

Q. So that’s what terror means to you? 

A. Yes. 

@. And apprehension? Can you be apprehensive 
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if it is going to rain and you don’t want it to? 

A. That’s not my connotation of the word. 

Q. Perhaps if you will substitute your own 
words instead of the Prosecution’s? 

A. Well, if you are standing in the middle of a 
road and a car is coming you are apprehensive of 
being hit and you get out of the way. 

@. But you would not say you were terrified or 
feared for your life? 

A. No, I do not believe I would say that. 

Mr. Crockett: Did you fear for your personal 
safety,—your limbs? A. Definitely. 

@. That’s all. 


JHROME FRANCIS HARRINGTON 


being first duly sworn, testified as follow<- 


Direct Examination 


By Mr. Crockett: 

Q@. What is your name? 

A. Jerome Francis Harrington. 

Q@. What is your occupation? 

A. Research assistant. [78] 

Q. Now Mr. Harrington, as I question you will 
you pause before you give me your answer so as 
to allow the interpreter to interpret my questions 
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to the defendants. She will also interpret your 
answer. A. Yes, sir. 

Q. Mr. Harrington, were you the one that was 
at Kaumalapau wharf on the 14th day of August, 
1947, assisting with the loading of the pineapples 


after the barge came in? A. I was. 
Mrs. Bouslog: May I suggest the Prosecution 
testify ? 


Mr. Crockett: It is perfectly correct to tie up 
the witness without asking so many introductory 
questions. 

Mrs. Bouslog: I withdraw the objection. 

Q. Just where were you working there, Mr. Har- 
rington ? 

A. I was on top of the bins attempting to hook 
on the chains. 


Q. Do you know Mr. Johnson? A. Ido: 
Q. And you know Mr. Marquez? A. Yes. 
Q. And Sonny Fernandez? A. Yes. 


@. Who was assisting you in the work that you 
were doing? 

A. Johnson was directly opposite me and Charles 
Marquez was behind me. 

Q. Now, as you were about to proceed with the 
work, what, if anything, happened ? 

A. As the spreader was swung over the bin we 
were just leaning down to hook the chains through 
the rings when this large group of men who were 
down along the sea wall started in rioting, yelling. 


veel LMie.U etc. 265 
Iixhibit K—(Continued) 


(Testimony of Jerome Francis Harrington.) 
They came running down towards [79] us and 
started to climb up on to the bins. As they were 
running down toward us one man was climbing up 
the bins directly in front of me. About this time 
someone tackled me from behind. Two or three 
men then came running around, swarmed around 
me, attempting to push or throw me over the side 
of the bins. I grabbed a couple of them as they 
were attempting to push me around. I was thrown 
down on the pineapple. As many as five or six of 
them apparently piled on top of me and J could not 
get up. They started in to beat me about the face 
and body with their fists and with pineapples. I 
covered up as best I could by putting mv hands up 
over my head and pulling my knees up. Someone 
was attempting to hit me in the groin and I saw 
Gigo was trying to strike a blow. He had his arm 
raised and as it came up I warded it off with my 
leg. Then I pushed him away with my foot. He 
was down below my legs, down by my knees. I 
also saw Pablo hitting me about the body. This 
went on for some time and then it suddenly stopped. 
I heard Bilson say, ‘‘You can get up now, they 
have gone,’’ or words to that effect. I then got up 
and saw Bilson on the opposite edge of the bin with 
his camera in his hand. 

Q. Now you mentioned—you say you saw Gigo 
—do you know his name? 
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A. That’s a nickname. I believe Diego Barbosa 
is his name. 

Q. And Pablo? 

A. I believe his name is Pablo Pineda. 

Q. Can you point him out to me? 

A. Here is the man. (Points out Pablo Pineda.) 

Q. The man who just appeared in the door with 
the brown shirt? A. Yes. [80] 

Q. Were you able to identify any other person 
during that ineident? 

A. IT aemember seeing a fellow called Sumagit. 

Q. Can you point him out to us? 

A. (Witness looks around and finds defendant 
Sumagit and points him out to the Court.) 

Q. This fellow in the apricot colored shirt? 

iy OS, 

@. And at the time you say you were pushed 
down off your feet on the pineapples, about how 
many persons were there? I am not speaking of 
Johnson and Marquez, but how many of these per- 
sons were present at the time? I am referring to 
up on top of the bins. 

A. I would say about ten to fifteen that were 
moving around, came up over and came on towards 
the barge. 

Q. We have a series of pictures here which have 
been admitted in evidence as Prosecution’s Exhibit 
‘‘B’’. I will ask you to look at the first page here 
and to state whether or not any of the scenes shown 
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on this page represent anything in the incident 
which occurred to you. If possible, tell us the num- 
ber of the picture. 

A. Picture number 11 shows Gigo and Pablo 
underneath where I am. 

Q. That’s picture number 11? A. Yes. 

Q. Showing you the second page, pictures 12-19. 
Do any of those show the scenes in which you are 
involved ? A. No, I am not in those. 

Q. Showing you a page from Prosecution’s Ex- 
hibit ‘‘C”’ numbers 57-62. I will ask you whether 
or not any of [81] those pictures have any relation 
to the incident as related to you? 

A. Picture number 57 shows the start of the riot 
where the men are just climbing or starting to 
climb up the bins, rather, and in picture number 58 
I am in the right-hand corner of the bins there. 

Mrs. Bouslog: Waull you show me where you are 
in the picture? 

A. I am not visible in the picture taken in the 
bins. A man is on top. 

Mrs. Bouslog: Is there any in which you are 
visible ? A. I don’t believe there are. 

Mr. Crockett: And also pictures from 63-67, are 
they about the same? 

A. That is essentially the same thing—all during 
the period while I was up on top of the bins. 

Q. At the time when this rush was made, or 
break was made, by these persons, was there anv 
noise or yelling as they approached the bins? 
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A. Yes, they were yelling and waving their arms. 
When Gigo was beating me he was saying some- 
thing in Filipino that sounded like ‘‘ Allah.’’ 

Q. What was the reaction upon you mentally, 
when you heard these people making noise, when 
you saw them rushing toward the bins. What was 
your mental reaction ? 

A. I wasn’t sure what they were about to do, at 
first. They came running down from after being 
so very quiet that I was startled. I don’t recall any 
special mental reaction up to the point when some- 
one hit me from behind and then there was con- 
fusion. 

Q. Were you able to identify the person who 
hit you from behind? 

A. No, I did not see who it was. [82] 

Q. Cross-examine. 


Cross-Examination 


By Mrs. Bouslog: 

Q. Is it your job as research assistant to fasten 
or to load pineapple bins? 

A. It is my job as a salaried employee to do 
whatever job there is to be done. 
Who instructed you to load pineapples? 
No one. No one instructed me. 
You were not ordered? A. No. 
Not told to go down? 
No, I wasn’t told. 


POOPS 
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Q@. How did it happen you went down at that 
particular time? When did you first know there 
was going to be pineapples loaded or that a barge 
was arriving ? A. JI don’t recall who told me. 

Q. When did you first decide to go down to 
help load the pineapple barge? 

A. I don’t recall exactly. 

@. What time did you go down there? 

A. Between approximately 3:30 and 4. I don’t 
recall the exact time. 

Q. Have you ever, on any other occasion, helped 
load the pineapple barge? A. No. 

@. First experience? A. Yes. 

@. Do you know whether or not barges are con- 
sistently loaded with only 11 or 12 bins? 

A. Not customarily, only under unusual circum- 
stances. [83] 

Q. Would you describe what you saw the person 
you identified as Sumagit doing on that occasion ? 
He is standing on top of the bins. 

He was close to you? A. Not too elose. 
He did not strike or touch you? 

Not that I know of. 

What time did you leave the Harbor? 
Approximately between 5:30 and 6. 

How many people were there when you left? 
There were 20 or 30 pickets and 6 or 8 police 
officers. 
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Q. How many police officers were present at the 
time when you arrived? 

A. There was Asst. Chief Freitas, Detective Sea- 
bury, another Maui police officer, a plain clothes 
man from Maui, Lt. Medeiros, Officer Takahama, 
Officer Oyama. It seems there were one or two 
more, I cannot recall exactly. 

Q. What time did the barge tie up? — 

A. About 4:15 as nearly as I can remember. 

Q. What was going on at the Harbor when you 
arrived ? 

A. All the men were sitting along the wall, talk- 
ing, no activity. 

Q. I mean at the Harbor. Was there any ac- 
tivity going on besides pickets sitting on the wall? 

A. What do you mean by that? 

Q. What else was happening? 

A. Nothing else going on, nothing down there. 

Q. And how many company employees were 
there when you arrived? [84] That is, non-strikers. 

A. Eight to ten, I imagine. 

Q. Can you name them? 

A. Manuel Pavao, Sonny Fernandez, Johnson, 
Marquez, Kluge, Bilson, Buck Manriki. That’s all 
I can think of at the moment. 

Q. These people who were there when you got 
down there, what were they doing? 

A. Standing around. 

Q. Was the Mana in port at any time when you 
were there? 
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A. I believe the Mana was in port. 

Q. You got down there at 3:30? 

A. I do not know exactly,—approximately. 

Q. You don’t know if the Mana was there or 
what was happening in regard to the Mana? 

A. J don’t remember. 

Q. Is six-day old pineapple good for canning? 

A. This pineapple appeared like it would be all 
right for canning. 

Q. What is the usual time in which it is canned 
after it is picked ? 

A. It varies on different occasions. Sometimes 
as long as three days, maybe longer. 

Q. But you are a member of the Research De- 
partment. What’s the most desirable time ? 

A. As quickly as possible. 

Q. Would you say it is usual for the pineapple 
company to send a barge to Honolulu with only 
eleven bins on it? 

A. I do not believe it is the normal practice. 

Q. Have you ever known of any other occasion ? 
Any other occasion on which a barge has come in 
and been sent out with as few as eleven bins? [85] 

A. Not to my knowledge. 

Q. You say you stayed there until around six 
o’clock. About how many pickets were there. 

A. Approximately twenty. 

Q. Were there still police officers there? 

A. Yes. 
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Q. Barge there? A. Barge left. 
Q. What time did the barge leave? 
A. I don’t reeall the exact time. 


Q. Before you left? A. Before. 
Q. Were the police officers still there at the 
time the barge left? A. They were. 


Q. Everything was peaceful? 

A. Men were still milling around. No rioting. 

Q. During all the time the so-called riot hap- 
pened, you could not see anything that was going 
on? You were blinded ? A. I did not say that. 

Q. But you could not see anything except what 
was going on in the bin? 

A. When were were wrestling around, before 
being thrown in the pineapples, I could see. 

Q. What did you see? Were there still a group 
of people sitting on the wall? 

A. I did not observe anyone still on the wall. 

Q. You did not observe, but you could not say 
they were not? After everything had become peace- 
ful and quiet did you notice if any more people 
arrived ? 

A. Ido not recall observing anyone else arriving 
after the riot stopped. [86] 

Q. Where were you after things had become 
peaceful, where were you standing? 

A. The police told us to come off the barge and 
keep away as much as possible. Then we came back 
on the wharf and then the barge left. 
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Q. Did you at any time during the course of the 
so-called riot hear any of the police officers read the 
riot act? A. No. 

@. Did you hear any of them giving orders to 
the crowd to disperse ? A. No. 

Q. Would you describe or say you were in a 
state of terror while these happenings were going 
on? A. What is your definition of terror? 

@. I asked whether you would describe your 
condition as terror, or would you describe your state 
of mind 

Mr. Crockett: The witness has asked counsel the 
meaning of terror. There are all kinds of defini- 
tions. 


Mrs. Bouslog: Your Honor, I made the same 
argument before Judge Wirtz over on Maui and 
Mr. Crockett said the word ‘‘terror’’ is clear,— 
striking terror into the people. 

(Argument between counsel.) 

Mr. Crockett: JI am speaking on behalf of the 
witness. He just wants a definition. 

Mrs. Bouslog: Are you aware of the charge 
against these defendants, that for throwing a few 
pineapples and for the pleasure of punching you, 
they are charged with a felony, the felony of riot. 
(Defense counsel explains terror and quotes from 
statute.) Does that sound like your state of mind 
at the time this was going on? A. Yes. 

Q. No further questions. [87] 
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Mr. Crockett: Just one other question. When 
the persons were striking and beating you did you 
suffer injuries? A. Yes. 

Q. Describe what injuries. 

A. Bumps on my head. I thought I had a 
broken rib, but the X-ray revealed it was not 
broken. The doctor said the cartilage was torn. 
There were bruises on my body. 

Os That's all: 

Mrs. Bouslog: Did you say you shoved and 
pushed at other people? A. I said I grabbed. 

Q. You grabbed hold of two? Do you think you 
inflicted any injuries on them? 

A. I grabbed them to keep from being thrown 
over the side. 

Q. Yes, but you weren’t thrown over the side? 

A, No. 

Q@. Even later you were not thrown over the 
side. A. No, because they were on top of me. 
@. And you were on top of the pineapples? 

A. Yes. 

Q. That’s all. 

Mr. Crockett: That’s all. 

The Court: We will adjourn until 9:00 a.m. 
tomorrow. [88] 


Saturday, August 30th, 1947. 
Court convened at 9:08 avin. 


The Court: Are you ready to proceed? 
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Mrs. Bouslog: We are ready to proceed for the 
defendants. 

Mr. Crockett: I would like to have the Court eall 
the defendants to make sure that they are all 
present as we have witnesses who are to identify 
them, and I think the Prosecution is entitled to see 
who these defendants are. 

The Court: We will have a roll call. 

Mrs. Bouslog: All the defendants were here at 
a roll call five minutes ago, I believe. 

Mr. Crockett: I have not had a chance to see 
them. 


(Court clerk calls defendants. All are present.) 


Mr. Crockett: I understand defense counsel 
would lke to have Mr. Takahama for recross-exami- 
nation. 


KIICHI TAKAHAMA 
Recross-Examination 


Mrs. Bouslog: Officer Takahama, will you state 
how many of the defendants in this case you identi- 
fied yesterday ? 

Mr. Crockett: I object. Counsel stated she 
wanted further cross-examination, the same thing 
has been covered. 

Mrs. Bouslog: Wait just a minute. I will count 
them and ask him. 

Mr. Crockett: Okeh. 

Mrs. Bouslog: According to my records you 
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identified 22 of the defendants in this case as 
having been present at the Harbor on the afternoon 
of July 14th, is that correct? 

A. You mean the ones here right now? J have 
no idea of the number of defendants. [89] 

Q. When you identified the people yesterday, 
you identified them in approximately the same order 
each time. I wonder if you will indicate by start- 
ing here, (points to front bench) each one of the 
people you recall being present on that occasion. 
Start in the front. 

Mr. Crockett: This witness has been examined 
and it is not necessary. That is not proper cross- 
examination. When a person is recalled for recross- 
examination as a matter of courtesy if you have 
any further questions it 1s proper, but to go over 
the same thing over and over again, it is not proper 
recross-examination. I object and ask that Mr. 
Takahama be excused from the stand. 

Mrs. Bouslog: Your Honor, yesterday I did not 
ask this officer to identify the people that he re- 
called having been present down there by starting 
at the beginning here and going down. It is proper 
examination and I fail to see why counsel is afraid 
to have these names called in that way. If he did 
it yesterday he can do it today. The reason I ask 
that he do it in this order is because yesterday he 
went down in approximately the same order, instead 
of going in the front. He apparently had in mind 
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a particular individual and searched through the 
crowd until he found that particular individual. He 
did not identify the individuals except in that order. 
What I want to find out is whether this witness can 
pick out 22 people from the crowd and I ask the 
Court to give a ruling on this. 

Mr. Crockett: Counsel has said I am afraid. I 
am not. It is not a question of being afraid, I want 
to follow the ordinary and regular procedure. She 
has excused this witness. We are wasting the time 
of the Court and the defendants who want to get 
back to work. [90] 

Mrs. Bouslog: The defendants will waive that 
business of getting back to work. 

Mr. Crockett: It’s the same question of going 
over and over this and delaying the Court’s, de- 
fendants’ and my time. If there is any other question 
you have not asked it would be all right, but I 
object to your going over the same ground, over 
and over again. 

Mrs. Bouslog: This question was not asked the 
other day. He identified the witnesses in a particu- 
lar order. I want to see if he can identify them in 
other than a particular order chosen by him. I 
believe the defendants have a right to ask that 
he identify the people as they appear in the Court 
room. 

The Court: You object because he picked them 
out and then identified them? 
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Mrs. Bouslog: JI want to see if he can do it in 
an order which I prescribe. I want him to identify 
them as they are here in Court. 

The Court: He identified them by sight and 
name, so I think we are going over it again. 

Mrs. Bouslog: It’s not the same thing. I think 
it 1s a proper question and ask the Court it be 
permitted to be answered. 

The Court: You mean to have him identify the 
persons again ? 

Mrs. Bonslog: Yes, starting at the beginning, 
starting with the first bench and going right down 
the line. 

The Court: That would be the same procedure 
as we had the other day. 

Mrs. Bouslog: It is not the same thing. I submit 
it to the Court for a ruling. 

The Court: Court will deny that. 

Mrs. Bouslog: During the course of your testi- 
mony yesterday did you see any written memo of 
the names of the defendants? [91] 

A. I have none in possession right now. 

Q. Did you have any in possession yesterday ? 

Mr. Crockett: You are referring to the time 
when he was sitting here on the stand and testify- 
ing? 

Mrs. Bouslog: Yes. 

Mr. Takahama: I did not have any in posses- 
sion. 
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Q. Could you see the list Mr. Crockett had on 
the table? A. I did not see anything. 

Q. When you were looking down when testifying 
you could not have seen any written memo? 

A. Nothing of that sort. 

@. You are positive you did not see the list 
lying on the table? 

A. I am positive. I could swear to that. 

Q. That’s all. 

Mr. Crockett: Nothing further. Call Mr. Desha. 

Mrs. Bouslog: I wonder if we could have a brief 
recess. 

The Court: We will take a short recess. 


(Court recessed at 9:25 a.m. Court recon- 
vened at 9:34 a.m.) 


ADOLPH HANEBERG DESHA 


being first duly sworn, testified as follows: 


_ Direct Examination 


By Mr. Crockett: What is your name? 

A. Adolph Haneberg Desha. 

Q. Where do you live? A. Lanai City. 

Q. What is your occupation? 

A. Assistant Personnel Director, Hawaiian 
Pineapple Company. 

Q. How long have you been living here in Lanai 
City? A. Some thirteen months. 
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Q. Now in your work as assistant personnel di- 
rector, what are your duties? What do you have 
to do in regard to carrying [92] out that job? 

A. We are required, for one thing, to handle 


employment. 
Q. By handling employment do you mean to 
engage employees? A. Yes. 


Q. And when you do that what is the general 
procedure you go through, interviewing the pros- 
pective workers? A. Yes. 

@. What else do you have to do? We have an 
interpreter here to interpret the questions, so will 
you go a little slow so as to allow her to interpret 
the questions. Now, in addition to arranging for 
the engaging of new personnel what other duties do 
you perform in connection with your work? 

A. Well, just about anything that comes up. 

Q. That is, after a man is engaged do you come 
in contact with this individual in any way which 
would cause you to know him or become acquainted 
with him ? 

A. Yes, we do. One record we maintain in the 
Personnel Office is a list of employees for classifica- 
tion by labor grade. 

Q. And in performing these duties have you be- 
come well acquainted with the persons employed 
here at Lanai City? 

A. I believe quite familiar. 

Q. That is, you know them by name as well as 
by face. 


' 
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A. Not all of them, but a great number of them. 

Q. About how many employees do you have at 
Lanai City? 

A. Between 1700 and 1800 people. 

Q. Mr. Desha, I am going to show you a group 
of pictures. Referring to the first sheet of Prosecu- 
tion’s Exhibit ‘‘B’’, I believe it is, containing sev- 
eral individual pictures and ask you to examine 
that sheet and take the pictures one by one. That 
is, beginning with number 1 and see [93] if you can 
identify any person or persons in those pictures. 
Would you give us first the name of the person and 
his location in the picture ? 

Mrs. Bouslog: May I see the duplicate set? 
(Prosecution hands duplicate set of pictures to de- 
fense counsel.) 

A. In this picture (Ne. 1), Hiroshi Oshiro, the 
third individual from the left in the rear row. 

Q. Facing the camera? A. Yes. 

Q. Do you see him in the Court room at the 
present time? Would you mind pointing him out 
to us? 


(Witness walks over to Defendant Hiroshi 
Oshiro and identifies him by placing his hand 
on defendant’s shoulder.) 


Q. The man sitting along the sidewall, with the 
yellow shirt? A. Yes. 
Q. How long have you known Oshiro? 
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A. As long as I have been here. 

Q. What kind of work does he do? 

A. He is a mechanic in the auto shop. His fore- 
man is Fujigama. 

Q. Any other persons in that first picture that 
you recognize, that is, picture number 1. 

A. Not that I could be certain of. I cannot get 
a full view of their faces. 

Q. Now, examine number 2, any there? 

A. None there. 

@. Proceed to the next picture and See. 

A. In photograph number 3. J recognize two 
individuals there, Hermano, he is the fourth from 
the left counting all of them, a three-quarter view 
of the right side of his face. (Points him out in 
the picture.) [94] 

Q. Could you point him out here? 

A. Sitting the third from this row in the brown 
shirt. 

Q. What is his work? 

A. Simon is a truck driver in the truck depart- 
ment, usually drives buses. 

Q. How long have you known him? 

A. Well, I got to know his name some time last 
August. 

Q. You mentioned another you recognized in 
that picture. 

A. He is the second individual from right to left, 
starting at the right of the photograph, going from 
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right to left, the second individual there in the 
picture. He has a striped jersey or polo shirt, with 
a cap on. 

@. What’s his name? A. Uneiano. 

Se eomi shim out. 

A. I do not recognize him here at the present 
time. 

Mrs. Bouslog: Maybe its because he does not 
have a striped shirt on. 

Mr. Desha: Photograph number 4. The fourth 
individual from the left is ‘‘ Blackie’’ Tomita. 

Q. Just before we go to that one, you mentioned 
Unciano. Where is he employed? 

A. He is in the harvesting department. 

@. How long have you known him? 

A. I believe he is in Clarito’s gang. 

). Now you mentioned in picture number 4? 

A. Tomita, fourth from the left with the polo 
shirt, twin stripes across the chest. 

@. He is present here? 

A. Sitting in the fourth row back. (Points to 
defendant, who stands up.) That’s Blackie Tomita. 

Q. What kind of work does he do? 

A. That I am not certain of. I think Blackie 
works in the land preparation department, I am 
not certain of that. 

@. Any other person in the fourth picture that 
you recognize ? A. Oshiro. 

Q. The same one you identified in picture num- 
ber 4? A. Yes. 
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Q. We will pass that one. Proceed to the next 
picture. 
A. Photograph number 11. Gigo Barbosa. 
Q. Which one is that? 
A. He is at the top of the photograph. 
Q. Any other person in there? 
A. Pablo Pineda. He is the man in front of 
Gigo. 
Q. Can you pick out Pineda and see if he is 
in the Court room? 
A. This is the man known to me as Pablo 
Pineda. 
(Defendant rises and is touched on the shoul- 
der by witness.) 


@. What is his work, so far as you recall? 

A. Pablo is one of the field construction crew. 
He works with Harry Shimono, part of the en- 
gineering set-up on the plantation. 

Q. How long have you known him? 

A. I would say I first ran into the name some 
time last August. 

Q. We will proceed to the next picture. 

A. Photograph number 14, Andres Velasco. He 
is the man on the left of the photograph. Jack 
Sipe, 


Has he any other name? 

To my knowledge it is Narcisso. 

Now Velasco, where do you say he is? 
Andres is the man on the left of the photo- 
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graph and Sipe is the man next to Velasco in the 
photograph. 

Q. Will you see if you can find or point out to 
us Velasco here in the Court room? [96] 

A. He is the gentleman back here with the crew 
cut, right alongside of the window, second man 
from the right. 

Q. What is his work? 

A. Andres is one of the louding men here on 
the plantation. I got to know him because he is a 
pretty good volleyball player. 

@. And the man you mentioned as Sipe. Can 
you point him out? 

A. He is the second man on the second bench, in 
the green shirt. 

@. What is his job? 

A. Jack is down at the Harbor. 

Q. About how long have you known him? 

A. JI think I got to know Jack shortly after I 
arrived up here, last July or August. 

Q. Will you proceed to the next picture? 

A. Photograph number 19. Gigo Barbosa. 

Q. We will pass that. Passing you the third 
sheet, will you examine these and do the same, Mr. 
Desha ? 

A. Photograph number 21. John Maile. 

Q. John Maile, okeh, which one is he? 

A. He is the second individual on the left, with 
the baseball cap. 
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Q. He is not in these proceedings. Pass to the 
next picture. 

A. Photograph number 22, the fourth individual 
from the left facing the camera is Melicio Riutorio. 

Q. Can you pick him out here in the Court 
room ? 

A. The man on the last bench, sixth from the 
right, with the dark glasses. (Points him out.) 

@. What does he do, so far as you recall? 

A. Melicio is in the harvesting department, one 
of the loading men, one of the old-timers here, has 
been here a good number of years. [97] Some 
twenty years before I arrived, really an old-timer. 

Q. How long have vou known him? Since you 
came ? 

A. No, I would not say since I came, it was 
sometime around the end of the year. 

Q. Isee. Will you proceed to the next picture? 

A. Photograph 34, fourth individual from the 
left with his hat on is Basiliso Arruiza. Sometimes 
I think his name is Bonifacio, first name, that is. 

Q. Any other persons there? 

A. Next to him is Andres Velasco again. 

Q. The same one you recognized in some other 
picture ? AL Yeo 

Q. Arruiza is not in these proceedings, so we 
will proceed. 

A. Photograph number 25, the second individ- 
ual from the left,—the photograph shows a side 
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view of the right side of his face is Bartolome 
Agliam. 

Q. Could you pick him out, please? 

A. Sitting in the fourth row with the ‘“‘palaka”’ 
shirt on, second man from the wall in the fourth 
row, with glasses. 

Q. Showing you the next sheet, beginning with 
number 29. 

A. In number 29 is an individual known to me 
as one of the police officers from Maui, Mr. Mura- 


yama. 
Q. Okeh. He is not a defendant here, so we will 
pass him. 


Mis. Bouslog: Maybe he should be. He was 
present. That seems to be the test. 

@. Anyone else? A. No, sir. 

Q. Showing you the next group of pictures, be- 
ginning with number 39. [98] 

A. Photograph number 44, Arruiza. 

Q. Which individual is that? 

A. First on the left as I face the photograph. 

Q. No one else in that? 

A. No. Photograph number 46. 

Mrs. Bouslog: What was number 44, not clear, 
Arruiza? 

Mr. Crockett: He is not in these proceedings. 

A. Photograph number 46, again I see Melicio 
Riutorio. 

Q. Well, we won’t repeat that... The next one? 
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A. Photograph number 47. The individual on 
the immediate left of the photograph, profile view, 
is Norberto Quinton. 

Q. Can you pick out Norberto Quinton in this 
crowd ? 

A. This individual here, with his chin in his 
right hand, on the side here. 

Q. How long have you known him? 

A. I have known of his work in the carpentei 
shop. He is a very good man, one of the newcomers 
here and arrived sometime after January, 1946. 

@. He is an employee in the carpenter shop? 

A. Yes. 

@. What would be the next picture recognized ? 
Anyone else in number 47? 

A. No. Photograph number 49, Basiliso Ar- 
ruiza. 

Q. We will pass him. The next cne? This is the 
last sheet and the end of the series, if the Court 
please. 

A. Photograph number 52. The same person, 
Quinton. 

@. Proceed to the next one. 

A. Immediately back of him on Norberto’s right, 
as I face the photograph is a profile view of Simon 
Hermano. 

@. The same one you previously identified? 

A. Yes. [99] 

Q. Any other person in that photograph? 
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A. Photograph number 55, Gigo Barboza. 

Q. Pass him. Now showing you the group of 
pictures whieh has been received in evidence as 
Prosecution’s Exhibit ‘‘C’’, beginning with number 
57. Will you examine those and see if you see 
anyone you recognize ? 

A. In number 58 I see Fred Johnson. 

Q. This is the Mr. Johnson who is one of the 
assistant superintendents ? A. Yes. 

Q. Whereabouts is he? 

A. He is on top of the pineapple bin. If you 
divided the photograph up into fourths he would 
fall on the extreme right of the photograph, stand- 
ing up. 

Q@. Any other persons there that you recognize? 

A. No, sir. 

Q. Proceed to the others. A. No others. 

Q. Showing you the second sheet of the series 
beginning with number 63. 

A. Photograph number 67. Again I see Simon 
Hermano. 

Q. He is the same one you previously men- 
tioned ? A. Yes. 

Q. In number 66? 

A. I recognize Officer Murayama with his back 
to the camera, and Mr. Bilson. 

Q. Where is Mr. Bilson? 

A. He is standing on the loading table with his 
back to the camera. I would say it would be the 
loading table at Kaumalapau terminal. 
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@. How are you able to recognize him from the 
back ? 

A. He is probably about as skinny as I am. I 
know him quite well. When I first came here, I 
lived in the same building with him. [100] I see 
him a lot in the daily course of my work. 

Q. Showing you the sheet marked Exhibit ‘‘E’’ 
beginning with picture number 68. 

A. In number 68 is George Ramaila. He is the 
person on the extreme right of the photograph as I 
face it. 

Q. Can you pick him out in the Court? 

A. ‘The first man sitting along the wall here on 
the right with the watch on his arm. 

@. Where does he work? 

A. He is one of the truck drivers in the truck 
department. 

Q. How long have you known him? 

A. Shortly after I came up here in July. I used 
to know his brother very well. 

Q. Any other persons? AS Nomen. 

Q. Showing you the first page of the group 
marked Exhibit ‘‘D’’ beginning with picture num- 
ber 71, will you examine those and see if you 
recognize any of those? 

A. Approximately in the middle of photograph 
number 71 again I see Andres Velasco. He has on 
a white “‘T’’ shirt. 

Q. ‘The same person you previously identified 
and pointed out to the Court ? A. Yes. 
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Q. Proceed to the next one. 

A. Photograph number 73. 

Q. How about number 72, anyone there? 

A. I see Melicio Riutorio. He has on a dark 
polo shirt. 

Q@. He is the same one you previously identified 
and pointed out to the Court. 

A. Yes. Photograph number 73, Gigo Barbosa. 

@. No one else in there? 

A. Basoliso Arruiza. [101] 

Q. Okeh. Both of those are not in these pro- 
ceedings. How about the next one? 

A. Photograph 75. The individual on the far 
right of the photograph as I face it is Domingo 
Basinga. 

Q. Can you pick out Domingo Basinga? 

A. He is the individual outside with the blue 
shirt on, on the porch, standing here against the 
railing. 

Q. I will ask that the Court have the person step 
to the door. 

Mrs. Bouslog: Will the person with the blue 
shirt on, standing next the railing come to the door? 
(Defendant comes to door.) 


Is that the person you pointed out? 
Yes. 

The man with the glasses on? 
Yes. 


PoP O 
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Q. Any other persons in that picture that you 
ean recognize ? 

A. Photograph number 76, the person—starting 
at the right of the photograph as I face it, with 
the white T-shirt, or polo shirt is Kustaquio. When 
I first knew him his name was Raas. His name has 
been changed since then to Hubin. 

Q. Can you point him out to the Court? 

A. On the second bench, first one next the win- 


Q. With the greenish shirt? AY Yes: 

@. Anyone else you recognize? 

A. Not that I could be certain of. 

@. Any other on that page? 

A. Photograph number 77. About in the middle 
of the photograph is Asst. Chief Freitas. On the 
extreme left of the photograph in the lower left 
hand corner is Capt. Seabury of the Maui County 
police force. 

Q. Anyone else? A. No, sir. [102] 

@. Anyone else on that page that you recognize? 

A. No. 

Q. Coming back to Hubin. How long have you 
known him? 

A. I am not certain as to the exact time. I 
should say between nine and twelve months. 

@. What kind of work does he do? 

A. Hustaquio is a supply truck driver in the 
spray section of the field maintenance department. 
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Q. Then the last picture, which is Exhibit ‘‘D’’, 
do you recognize anyone in that one? 
A. No, sir, I do not. 
@. Cross-examine. 
The Court: We will have a brief recess before 
cross-examination. 
(Court recessed at 10:25 a.m. Reconvened 
at 10:40 a.m.) 


Cross-Examination 

The Court: Are you ready to proceed? 

Mr. Crockett: We are ready to proceed. 

Mrs. Bouslog: My. Desha, were you at the Har- 
bor at the time the so-called riot took place? 

A. No, mam. 

Q. Your testimony here then has been based 
wholly upon the pictures which you saw? 

Mr. Crockett: To which we object, if the Court 
please. Mr. Desha’s testimony is based upon his 
knowledge of the witnesses gained as Personnel 
Director. 

Mrs. Bouslog: I meant his identification of the 
men. 

Mr. Crockett: That is his job. 

Mrs. Bouslog: I mean identification of the de- 
fendants here. 

Mr. Crockett: Just the form of the question. 

Mrs. Bouslog: You identified the people in this 
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court room, you picked them out from pictures and 
then you identified them here, is that right? [103] 

A. Yes. 

Q. Calling your attention to picture number 1, 
—can you recognize where that scene was taken. 
Was it against the sea wall down at the Harbor? 

A. I would not say it was against the sea wall, 
the individuals might be sitting on top of the wall. 

Q. Itis a peaceful group of people sitting on the 
sea wall? 

A. It is a group of people sitting on the sea 


wall. 
Q. It does not portray a riot scene? 
A. No. 
Q. Will you examine picture number 4? 
A. Yes. 
Q. Who was the individual you identified from 


that picture? 

A. I see in that photograph Blackie Tomita. 

Q. Does that picture portray a riot scene, and 
can you tell where the picture was taken? 

A. It does not portray a riot scene. I recognize 
the guard rail at Kaumalapau terminal. That is 
on the mauka or land side. 

Q. Do you know if the place shown there is 
inside or outside the kapu line? 

A. To my knowledge it is outside. 

Q. Calling your attention to picture number 14, 
can you tell where that picture was taken? 
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A. Immediately back of Andres Velasco, from 
my observation that is part of the sea wall. 

Q. And that picture shows a somewhat peaceful 
scene ? 

A. Yes, it does—a group of men talking. 

Q. Calling your attention to picture number 22. 
Can you recognize the location in which that pic- 
ture was taken? 

A. It appears to me that the section of the sea- 
wall at Kaumalapau appears on the extreme left 
hand side of this particular photograph number 22. 

Q. And it portrays a peaceful scene? 

A. It portrays a group of men walking to and 
fro. 

Q. But at an area outside the so-called kapu 
line? 

A. Judging from the height of what appears to 
be the sea wall I would say it was outside the kapu 
line. 

Q. Now, calling your attention to picture num- 
ber 24, can you identify the place where that picture 
was taken? 

A. No, mam, I cannot identify the exact loca- 
tion where that was taken. 

Q. Does it portray a peaceful scene? 

A. It shows two men in the center of the photo- 
graph talking and walking. There is nothing there 
to make anyone think otherwise. 

Q. Calling your attention to picture number 46, 
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ean you identify the locale at which that picture 
was taken? 

A. Photograph number 46, to my knowledge is 
taken in the proximity of the wharf area used for 
the docking of the Mana. 

Q. That was not marked off inside the kapu 
line? A. No, mam. 

Q. Does that portray a peaceful scene? 

A. It shows a number of men standing. IT would 
say it did show a peaceful scene. 

Q. In number 47 whom did you identify there? 

A. Melicio. 

Q. In number 47 can you identify the place 
where that was taken? 

A. It appears to be a section of the sea wall in 
the background on the immediate right. 

Q. Does that deseribe or does the picture indi- 
eate a peaceful or riotous scene? 

A. Well, I do not know. 

Q. Well, from looking, from the evidence of 
the picture itself? [105] 

A. I do not know what the raising of hands 
here is for. 

Q. Well it does not look like they were going to 
strike anyone, does it? 

Mr. Crockett: I object. 

Mrs. Bouslog: Would you say it indicated a 
menacing attitude? A. No. 

Q. Calling your attention to picture number 68, 


vs. L.L.W.U. ete. 297 
Exhibit K—(Continued) 


(Testimony of Adolph Haneberg Desha.) 
can you identify the location at which that picture 
was taken? 

A. No, mam, I cannot say the exact location, but 
I think I can say where it was taken if it was taken 
at Kaumalapau. 

Q. Well, from the picture you cannot tell where 
it was taken? A. No. 

Q. Would you say the man in the center tying 
his shoe looks hke he is terrifying anyone ? 

Mr. Crockett: I object. 

Mrs. Bouslog: Would you say it described a 
peaceful scene? A. Yes, mam. 

@. In the course of your work since July 14th 
have you had occasion to have any personal con- 
tacts with any of the defendants you have identified 
here this morning? A. I have. 

Q. This is in connection with your work. Which 
ones have you interviewed or talked to since July 
14th of the people you have identified ? 

A. I have talked to Hiroshi Oshiro, ‘‘Molokai.’’ 
As I recall now, he is the only one. 

@. Have you had occasion to talk to or see Simon 
Hermano since July 14th? 

A. Yes, I -have seen him on numerous occasions. 

@. In connection with your work as Personnel 
Director ? 

A. J would say no, just to say hello and wave. 

Q. A person identified by you as Unciano, have 
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you had any occasion to talk to him in the course 
of your work? A. No. 

@. To your recollection then, you have had no 
occasion in the course of your work to talk to individ- 
uals whom you have identified except for Hiroshi 
Oshiro ? 

A. No—and I would not say my talking to 
‘“Molokai’’ had to do with work. 

Q. Calling your attention to picture number 76, 
who was the person in there you identified ? 

A. I vecognize Eustaquio Hubin. 

Q. Are you so positive from looking at that pic- 
ture that you could not be mistaken under any cir- 
cumstances ? 

A. Iam certain in my own mind, that 1s all. 

@. Have you had occasion to examine and study 
other pictures of this defendant? 

A. No, I don’t believe I have seen any other 
except in the ‘*Pine Parade’’ when he got married. 

Q. Do you believe it is so clear and certain that 
you could be absolutely positive it could not be any- 
one except Hubin? 

A. To my mind, I am certain. 

Oe Vat ’s all: 

Myr. Crockett: When you examined picture num- 
ber 3, Unciano—may I ask again if you see him in 
the picture ? 

Mrs. Bouslog: Your Honor, this is re direct 
after cross examination. Mr. Crockett has no right 
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to go into this matter. Mr. Crockett cannot go back 
and fill in his case now and give the witness a chance 
to identify anyone else, that is [107] absolutely im- 
proper. He did not ask my permission to reopen 
direet examination. 

Mr. Crockett: I ask permission to be allowed to 
ask the witness whether he is able to locate Unciano 
in the Court room, as at that time he could not find 
him in the Court room. People are moving around 
outside, coming and going. The Court is aware of 
the ruling that when the Prosecution puts on a wit- 
ness we conduct a direct examination and there is 
a cross examination and we can have re direct 
examination which does not have to go into every- 
thing covered in cross examination. The witness has 
not been excused. The prosecution, after all, is not 
a superhuman being. We may overlook something 
at one time. It was a case of overlooking the man, 
who was searched for and not found, and I am 
simply asking whether the man has come into the 
Court room. I was not allowed to go out and look 
for him. It is proper, it is re direct examination 
and permissible. 


Defense counsel rises to speak. 


Mr. Crockett: I am going to keep on talking as 
long as you stand up. I will conclude if you will not 
interrupt me. 


Defense counsel sits down. There is further 
argument by prosecution. 
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Mrs. Bouslog: May it please the Court, I asked 
specific permission to recall for cross examination 
and then was not permitted to go into it because it 
was something already gone into. Your Honor 
knows everyone was present, that is, we just called 
the roll. He was not able to identify him. Mr. 
Crockett closed without asking him to identify him 
and it is not proper now for him to locate the per- 
son. I suggest on the basis of proper procedure Mr. 
Crockett is not entitled to ask the question. 

Mr. Crockett: Counsel is certainly in error when 
she says everyone was present because we called the 
roll. Mr. Desha had to walk outside the Court room. 
I don’t know where he was. The Court is entitled 
to know whether or not he can be identified. He may 
have gone to the toilet. I have not insisted each one 
remain in the room. 

The Court: The Court will permit the witness to 
be identified. What is his name? 

Q. Unciano. Will you identify him? 

A. The fourth man from the left, last row. 

The Court: Point him out. (Witness does so.) 

Mrs. Bouslog: He was sitting in the second row 
when he was not able to identify him before. 

Mr. Crockett: That’s all, no further questions. 
Mr. DeMello is here for cross examination on pre- 
vious testimony. Call Mr. DeMello. 
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Cross Examination 


The Court: Mz. DeMello has already been sworn. 

Mr. Crockett: You undersiand you are being 
recalled for purposes of cross examination ? 

A. Yes, sir. 

Mrs. Bouslog: Mia. DeMello, you testified on 
direct examination you were present at the Harbor 
from approximately 3:30 on July 14th, is that 
right? 

A. That’s correct. 

@. Where is your regular station as a police 
officer ? 

Tam regularly stationed at Wailuku, Maui. 
What is the nature cf your assignment? 
Officer of identification. 

What does that comprise ? 

IT am in charge of the records bureau. [109] 
Record and identification. In my lne of 
work it is necessary for me to travel from one 
island to the other in the event there are disturb- 
ances of any nature. 

Q. You were brought over here because you 
anticipated a disturbance? 

A. No, I was brought over here when I received 
a call from Asst. Chief of Police Freitas, requesting 
that I come to Lanai and to bring my camera along 
with me. 
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Q. When did you receive that call? 

A. I received it on Saturday, about 8:00 a.m. 

Q. And what time were you told to be present, 
when did you actually arrive on Lanai? 

A. J caught the regular plane that morning on 
Saturday. 

Q. How many cameras did you bring? 

A. I brought two. 

Q. Were both of the cameras down at the Har- 
bor that day? A. I just had one. 

Q. And the camera has a telescopic sight? 

A. ‘Telescopic lens. 

Q. That lens is removable, you can put it on 
and take it off? A. Yes. 

@. Did you receive any specific instructions from 
your superior about taking pictures before you went 
down to the Harbor? A. Wo not necessarily. 

Q. Did you at any time during the day before 
you went down to the Harbor have any conversa- 
tion or talk to Mr. Bilson or any representatives of 
the Company ? 

A. I talked to Mr. Bilson because I think he 
had some film. He had a couple rolls and I felt 
I did not have enough to 

Q. Enough for what? [110] 

A. Enough to do any picture taking. I wanted 
to have a supply on hand in the event I needed 
them. 

Q. When did you talk to Mr. Bilson? 
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A. On Saturday when I came in. 

Q. I am directing your attention to July 14th. 
Did you have any conversation with Mr. Bilson on 
that day before you went down to the Harbor? 

A. Not that I remember. 

Q. Did you have any conversation after you 
arrived at the Harbor at about 3:30? 

A. I may have spoken to him, but just casually, 
not in reference to any police work. 

@. Now, where did you stand when you were 
taking the pictures which were introduced in evi- 
dence. Can you point out on the map the place 
you were standing when you were taking pictures? 

A. (Witness points to place on map.) Looking 


this way. 
Q. Do you recall where Bilson was standing? 
ee No. 
Q. Where Heminger was standing? 
A. No. 
Q. Put a cross there. 
A. I was standing approximately inside, no, I 


was inside the kapu line. 

Q. While you were taking the pictures that de- 
scribe the so-called riot scene, and at all times when 
it was going on, you were standing approximately 
there ? 

A. No, I later moved over to the pineapple bins. 
I do not know the exact location of the pineapple 
bins. I was standing here—(points to map)—tak- 
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ing pictures this way looking at the pineapple bins. 

@. And all the pictures you took during the 
scene were facing toward the pineapple bin? 

A. Excepting I did move a little to the left and 
then later on went over by the bins and took a shot 
up in the air towards the top of the pineapple 
bins. 

Q@. And you describe your position there— 
(points on map)—taking pictures all the time dur- 
ing the time the riot scenes were going on? 

A. Yes. Later on, when I got through with that 
magazine the incident was over. Then the fellows 
began coming here. (Points to map). 

®. Your back was to the sea wall at all times, 
you never faced the camera towards the sea wall 
at any time during the time when the so-called riot 
was going on? 

A. I took no pictures of what was going on 
there, no. 

Q. You say you looked over there when this was 
going on? 

A. Yes, I turned around and looked. 

Q. When you turned around towards the sea 
wall did you notice any men sitting or standing 
there? A. Not in back of me. 

Q. You say you were taking pictures here 
(points to map) and vou say you remember look- 
ing behind vou? A. That’s right. 

Q. Can you state whether vou remember or no- 
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ticed any people sitting or standing along the sea 
wall ? 

A. I don’t remember seeing anyone there. There 
may have been. 

Q. You had your back to it at all times? 

a Yes. 

(). Maybe there were fifty or sixty people? [112] 

= tJ would not say fifty or sixty péeaple. Lf 
there was a group that large |] am sure | would 


have noticed 

Q. The question was whether you did notice any 
people along the sea wall and you said you were 
facing in the opposite direction and then you said 
yon would have noticed if there had been a large 
crowd. 

Mr. Crockett: Well, let him finish what he has 
to say. 

Mrs. Bouslog: I did not ask his opinion. What 
time did you say it was when the so-called dis- 
turbance was over? 

-A. I did not say, you mean the riot incident, 
that’s what you are talking about? 

Q. Yes, approximately what time was it over 
completely—pau. Strike completely. What time 
was it when the alleged riot was pau? 

A. About 4:45 TI would say. 

Q. Did you notice any people coming down to 
the Harbor after 4:45? Either walking or coming 


in cars? 
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ing pictures this way looking at the pineapple bins. 

Q. And all the pictures you took during the 
scene were facing toward the pineapple bin? 

A. Hxecepting I did move a little to the left and 
then later on went over by the bins and took a shot 
up in the air towards the top of the pineapple 
bins. 

Q. And you describe your position there— 
(points on map )—taking pictures all the time dur- 
ing the time the riot scenes were going on? 

A. Yes. Later on, when I got through with that 
magazine the incident was over. Then the fellows 
began coming here. (Points to map). 

Q. Your back was to the sea wall at all times, 
you never faced the camera towards the sea wall 
at any time during the time when the so-called riot 
was going on? 

A. I took no pictures of what was going on 
there, no. 

Q. You say you looked over there when this was 
going on? 

A. Yes, I turned around and looked. 

Q. When you turned around towards the sea 
wall did you notice any men sitting or standing 
there? A. Not in back of me. 

Q. You say you were taking pictures here 
(points to map) and you say you remember look- 
ing behind you? A. That’s right. 

Q. Can you state whether you remember or no- 
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ticed any people sitting or standing along the sea 
wall? 

A. I don’t remember seeing anyone there. There 
may have been. 

Q. You had your back to it at all times? 

A. Yes. 

Q. Maybe there were fifty or sixty people? [112] 

A. I would not say fifty or sixty people. If 
there was a group that large I am sure I would 
have noticed. 

Q. The question was whether you did notice any 
people along the sea wall and you said you were 
facing in the opposite direction and then you said 
you would have noticed if there had been a large 
crowd. 

Mr. Crockett: Well, let him finish what he has 
to say. 

Mrs. Bouslog: I did not ask his opinion. What 
time did you say it was when the so-called dis- 
turbance was over? 

-A. I did not say, you mean the riot incident, 
that’s what you are talking about? 

Q. Yes, approximately what time was it over 
completely—-pau. Strike completely. What time 
was it when the alleged riot was pau? 

A. About 4:45 I would say. 

Q. Did you notice any people coming down to 
the Harbor after 4:45? Either walking or coming 
in cars? 
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A. I do not remember. They were all milling 
around there. 

Q. My question is not what the people who were 
there were doing, but whether you noticed any per- 
sons coming down in ears, or on foot, or from the 
road up above the Harbor? 

A. Iam trying to answer your question. Right 
after the riot the people started to walk to the sea 
wall on the above road mauka toward where the 
monkeys are and they started walking all around, 
you could not say whether or not they had just come 
in cars, or got off some ear. 

Q. In other words, you could not positively say 
nobody arrived after the incident was pau? 

A. That’s right. 

@. You did not happen to notice any? It is pos- 
sible that they could have? A. That’s right. 

Q. It’s been quite some time since your direct 
examination and I have just now been given the 
transcript. Do you recall whom you identified of 
the defendants as being present on your direct 
examination ? 

A. Just two men, Diego Barbosa and Pablo 
Pineda. 

Q. And as I recall the rest of your testimony 
was clirected to the taking of pictures? 

A. Yes. 

Q. Now, you were asked by Asst. Chief Freitas 
to come over to Lanai and you arrived on Saturday. 
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On Monday, the 14th you went down to the Harbor 
about 3:30, with a group of other police officers. 

A. With Freitas, Medeiros, Takahama, no — 
Seabury. 

Q. Your ordinary assignment is never a police 
officer in the sense of keeping the peace, your job 
is to identify people? 

A. No, not necessarily. I am a police officer in 
the event I have to make an arrest. I perform those 
duties just as well as any other officer. 

Q. But ordinarily you would not be summoned 
from Maui for the purpose of handling police mat- 
ters, but for identification ? A. That’s right. 

Q. And while you were down at the Harbor you 
were acting in your capacity of taking pictures and 
not actually serving to keep peace. Did you inter- 
rupt your picture taking at any time to restore 
order ? | 

A. Yes, after I got through taking one maga- 
zine in the camera I immediately started with the 
other officers, started yelling to those people to go 
back. 

Q. But you took pictures first and then did that? 

A. Yes. 

Q. Did you take any pictures at the time before 
the so-called riot incident started? [114] 

A. Yes, I had taken a picture of the barge com- 
ing in. 

Q. The barge was arriving just about the time 
you got there? 
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A. No, after, about 4:15-4:20, about that. 

Q. And you would say 4:15-4:20 and you have 
already testified that the alleged riot was pau about 
4:45, did you take any pictures after 4:45? 

A. JI did, I took two magazines, two rolls. 

Q. In other words, during the alleged incident 
vou merely finished out one magazine 1n your ¢am- 
era Which began with the docking of the barge, is 
that right? 

A. I did take some pictures in the early part 
of the morning when they had the picket line. 

Q. You did take pictures in the morning? 

A. Yes. 

Q. Did you finish up that roll at any time and 
remove it from your camera? A. Yes. 

Q. When vou went down there at 3:30, when 
did you begin taking pictures, when the barge was 
coming in? A. ‘That’s comet: 

Q. You did not take any pictures before the barge 
was coming in? The first pictures shown on the 
roll would be the pictures of the barge, of the things 
that happened that afternoon? 

A. Yes, when I went back to the dock when the 
barge came in. 

Q. You continued to take pictures from the time 
the barge came in until the particular roll was 
taken, was through? A. Yes. 

Q. Now those pictures—you did not reload your 
camera until after the thing was over? 
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A. Yes. [115] 

Q. So that the pictures actually taken at the 
Harbor at the time preceding and immediately fol- 
lowing the alleged riot would just be on that one. 
I am trying to get you to identify the film which 
was taken during the time the alleged riot happened. 
Would it be correct to say that the pictures con- 
tinued from the time the barge came in to the end 
of the film? ay GS 

Q. Those would be the only pictures that di- 
rectly show any of the actviity that went on during 
the alleged incident? 

Mr. Crockett: You mean pictures taken by this 
witness ? 

Mrs. Bouslog: Yes, pictures that you took. 

A. Yes. 

@. Do you recall what numbers belong to the 
pictures ? 

Mr. Crockett: That would be 1 to 55 I am sure. 
‘*A’’ is the film and ‘‘B”’ the stills taken from that. 
I would like to request the Court to have a police 
officer bring in Exhibit ‘‘A.’’ 

The Court: Call Sgt. Takahama. Please bring 
us Exhibit ‘‘A.”’ 

Mr. Crockett: 1-56 is correct. 

Mrs. Bouslog: And these pictures numbered 1 
to 56 which were admitted in evidence you testified 
were all of that roll of film you took during that 
time? May I see them? 
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Mr. Crockett: Would counsel make that ques- 
tion more definite. Do you mean the actual riot or 
the riot pictures on the film? 

Mrs. Bouslog: The only part introduced in evi- 
dence was the part taken during the actual alleged 
riot. 

Mr. Crockett: During and immediately after. 

Mr. DeMello: Some of the film taken in the 
morning are shots taken of Casimero Millare in the 
field. [116] 

Q. What time did your film run out? 

A. About 4:30. 

Q. You kept on taking pictures after the inci- 
dent was pau on the same roll? 

A. No, mam, the last scenes I remember taking 
on that roll was of Pablo Pineda and Diego Barbosa 
up on the bin. If you will pull the film out as far 
as the white pieee—— 

Q. The thing I am puzzled about these pictures 
is the sea wall. (DeMello fixes film, Counsel and 
witness examine film.) I am trying to have you 
identify the exact point on the film where it shows 
or reflects the scenes which is charged as the riot. 
Those are again the sea wall around that. There 
are three splices here, is that correct? All this film 
was introduced as Exhibit ‘‘A’’? A. Yes. 

Q. Will you identify the point at which the 
actual pictures of the riot ceased and those which 
were taken against the sea wall? 
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(Witness identifies the film by unrolling it 
off by hand.) 


Q. Now I want you to identify the place on 
that film at which you ceased taking the pictures 
of the so-called riot and finished out the magazine ? 

(Witness identifies place on the film.) 

Q. You mean the scene of the pineapple bin? 
You say you were taking pictures looking towards 
the pineapple bins while the riot was going on. I 
notice pictures of the sea wall. Where did you stop 
on the riot scene and start on the sea wall? You 
did not stop taking pictures until the film ran out? 

A. Yes. 

Q. You did not attempt to restore order until 
you finished your films? 

A. That’s correct. (Shows films to defense coun- 
sel.) That’s up on the pineapple bin. 

Q. This is after everything is over and the 
people returning ? A. Yes. 

Q. So that everything after that point would be 
after everything was over? 

A. Everything over on top of the pineapple bin, 
yes. 

Q. There was no violence when they turned 
around and started to go back to the sea wall? 

m. ‘They were not orderly. 

Q. When they left the kapu area they were all 
right? A. Yes. 
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(Defense counsel studies film, with Lt. De- 
Mello unwinding film by hand and Ma. Crock- 
ett holding it.) 


Q. So that part of the film there represents the 
pictures you took from the time the barge came in 
until the riot incident was pau and the people 
started back towards the sea wall? A. Right. 

Q. So that the remaining film on this roll was 
taken looking towards the sea wall and was taken 
after the incident was over? 

A. It was taken immediately after they started 
to go back from the pineapple bin. 

Q@. The alleged incident happened inside the 
kapu line? A. Yes. 

Q. There are two splices on this film? 

A. Yes. 

Q. You have identified this one, do you recall 
what time the films on the second splice were taken ? 

A. They were taken about five to five. 

Q. In other words, about ten minutes after- 
wards? Can you estimate how many feet of film 
would be between that and the end of the film? [118] 

A. I am not sure. 

Q. The second splice was taken ten minutes 
after the incident and how about the third? 

A. Right after I got through with the second. 

Q. How long did it take you to do that? Ac- 
cording to your time schedule, about five to five you 
started taking the second roll? A. Yes. 
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Q. How long did it take you to run out the 
second splice there? 

A. Well, it takes time to load the camera. About 
three to five minutes. 

Q. It took 3 to 5 minutes to take the second 
splice of film? A. Yes. 

Q. So that it would be almost 5 o’clock when 
the third splice would be taken—after five o’clock ? 

A. Just about five o’clock. 

Q. Were you finished taking pictures about five ? 

A. No, I took the third splice after I got through 
taking the second. 

@. What’s on the third? 

A. It was of the men sitting on the wall along- 
side the wall. I remember there were some shots of 
the pineapples, some of the bin. 

@. Were you the only police officer who was 
summoned to take pictures during the pineapple 
lockout? 

Mr. Crockett: To which we object. We do not 
know what you mean by pineapple lockout. 

@. You came over on Saturday? Was there any 
other police officer during the time you were here 
who was taking pictures? Operating a camera to 
show what was going on? A. No. [119] 

Q. Did you take other pictures from the time 
you came on Saturday besides the ones you took 
at the wharf? A. That’s right. 

Q. You have a record of film of other days? 


314 W.D. Ackerman etc., et al. 
Exhibit K—( Continued) 


(‘Testimony of Lt. Francs DeMello.) 

A. That’s right. We had a riot squad from Hilo. 

Q. Were they here when you were here? Were 
they here when you arrived on Saturday ? 

A. They weren’t here. 

Q. When did they arrive? 

A. If I remember, it was on a Tuesday or Wed- 
nesday. 

@. In other words they were not here on Mon- 
day? Do you know when they were instructed to 
come ? 

Mr. Crockett: To which we object, the question 
is incompetent, irrelevant and immaterial. 

Q. Do you know, of your own knowledge, when 
they were asked to come? A. No. 

Q. To the best of your knowledge, they arrived 
on ‘Tuesday ? 

A. I do not know if it was Tuesday or Wednes- 
day. 

Q. How long did you stay over here? 

A. Iwas here about a week. 

@. From Saturday to Saturday? 

A. I don’t know if it was Saturday to Friday or 
Saturday to Saturday. But I was here just about 
a week. 

@. Now, let’s see. Will you take a look at the 
picture number 1. Can you identify that picture 
as being either the second or third splice? 

A. hat’s correct, either in the second or third. 

Q. Which was taken after the people all had re- 
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turned? ‘’he second splice completed after peace 
had been restored ? 

Mr. Crockett: To which we object. [120] 

Q. You just got through testifying that after 
you finished the first splice then the other one was 
taken about ten minutes after everyone was back? 

A. Right. 

Q. So that that picture was taken at least ten 
minutes after the incident occurred? Can you tell 
from your memory whether that is on the second 
or third splice? 

A. I would not be able to say just exactly which. 

Q. But in any event, it is at least ten minutes 
after ? A. Yes. 

How about picture number 2? 

I think that’s from the second or third. 
Picture number 3 would be in which group? 
I think that picture would be in number 1. 
Before the men started back to the wall? 
That’s right. 

Picture number 4? 

I think that’s from the second or third. 
Picture number 5? 

I believe that’s from the first. 

Picture number 6? 

I have no ‘‘6’’—TI think it has been taken out. 
Number 7? Number 7 would be on the first? 
. Number 7 would be on the second or third. 
Then J have 9 and 11. 
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Q. 
A. 


Q. 


They were on the first? 
That’s right. 
The next picture shown is number 12. Can 


you tell from number 12 which roll it is on? 
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I would not be able to tell on number 12. 
On picture number 13? 

I believe that’s on the second or third. [121] 
And number 14? 

I think that’s from the second or third reel. 


And number 15? A. Same. 
And number 16? A. Same. 
And number 17? A. Same. 


And number 18? 

Same. Number 19, I think it is off the first. 
And number 20? 

I think it is off the second or third. 
And number 21? 

I think it is off the second or third. 
And number 22? 

I think it is off the second or third. 
And number 23? 

IT think it is off the second or third. 
And number 24? 

I believe it is from the second or third. 
And number 25? 

I think it is off the second or third. 
And number 26? A. Same. 

And number 27? A. Same. 

And number 28? 
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I believe they are off the first reel. 
What’s the next number? 
39. I believe that’s off the first, but I am 
not sure. 

Q. 40? 

A. 44 and 45. I am not sure. 

Q. Well, judging from the scenes themselves it 
would seem to be after the alleged riot? 

A. That was after the incident on the pineapple 
bin. 

Q. Asa matter of fact all numbers 44, 45, 46, 47, 
48, 49, 50 are after the incident on top of the bin. 


A. I do not have number 28. 
@. Number 29? 

A. 1 think that’s off the first. 
Q. Number 30? [122] 

A. I do not have 30. J have 31. 
Q. All right, 31. 

A. J think that’s off the first. 
Q. And number 32? 

A. The second or third. 

Q. 33? A. Off the first. 
Q. 342 ae Ot the first. 
Q. 35, 36, 38? 

A. 

Q. 

A. 


Q. Is number 49 on the second roll? 
A. First. 

Q. Number 50? A. I don’t know. 
Q. Number 52? 


A. Jam unable to say whether it is in the first, 
second or third roll. 
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Q. Number 53, 54, 55? 

A. On the first roll. 

Q. Do you recall—did you observe where Mr. 
Bilson was standing when he was taking pictures? 

A. No, mam. [123] 

Q. He was not standing where you were, dupli- 
cating the pictures you were taking? 

A. I don’t know. 

Q. Do you recall Mr. Heminger? A. No. 

Q. Did you at any time talk to Mr. Heminger 
or Mr. Bilson before the pictures you took in the 
first roll were taken, talk to Mr. Bilson or Mr. 
Heminger? Did you talk to them first? 

A. I don’t remember. 

Q. Did vou talk to them at any time about tak- 
ing pictures—any time? 

A. About them taking pictures? No. 

Q. What is your estimate of the number of 
people who crossed the kapu line during the so- 
called incident ? 

A. I think about 120, more or less. 

Q. How many people would you estimate were 
down there or who came down before the incident 
happened ? A. About 125 to 150. 

Q. And you think that about 120 of them were 
inside the kapu line? A. More or less. 

Q. I want your best estimate. From your recoi- 
lection, what's your best estimate? 

& About 120. 
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Q. I think that is all the questions. 
My. Crockett: I have no further questions. 
The Court: We will adjourn until 1:30 p.m. 
(Court adjourned at 12:15 and reconvened 
at 1:30 p.m.) [124] 


The Court: Are you ready to proceed ? 

Mis. Bouslog: We are ready to proceed. 

Mr. Crockett: At this time the Prosecution rests. 

Mrs. Bouslog: Your Honor, 1 move that the 
defendants be released from custody and an order 
rendered showing that the Prosecution has wholly 
failed to show proper cause why the defendants 
should be held. You will recall the words of the 
statute which requires that the District Magistrate, 
when persons are brought before him on a fellony 
charge on a complaint of any person, that he should 
proceed to determine whether or not there is proper 
cause that a jury will convict the defendants if they 
are indicted by a Grand Jury. The defense is not 
going to offer witnesses or testimony as this does 
not constitute the offense of riot. The evidence is 
wholly insufficient. The defendants were charged 
under Chapter 277, R.L.H. ’45. This statute has 
been on the books of the Territory since 1822. In 
that period of time there has never been a case 
where defendants have been charged under the stat- 
ute where the statute has been so construed by the 
Supreme Court. It goes back to a law of the King 
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in 1822, when seamen and ships used to come into 
the Harbor, and, much lhquored >. went loose con 
the town with arms and force and rioted three or 
four days at a time, striking terror into the people. 
That is the basis of the statute. Prosecution is 
bound to show an offense which comes within the 
charge that is sufficient, that is a felony, carrying 
a 20-rear penalty. Does rour Honor believe that a 
jury composed of twelve members of the County 
of Maui would convict these +8 defendants of a 
felony for which they would be imprisoned for 
twenty vears? It 1s preposterous that the Prosecu- 
tion would ask for such a thing. (Further argu- 
ment by defense counsel.) [125] 

Mr. Crockett: Prosecution asks that a nolle 
prosequi be entered as to defendants Mariano 
Beldua, Valeriano Bugtong, Lorenzo Del Rosario, 
George Koohalahala, Shigeto Minami, Tiborcia Nes- 
peras, Daniel Narceda, Heraldo Pacada, Elpidio 
Siruet, Francito Tocason, Pedro Unido and Pablo 
Vea. We ask that these defendants be discharged, 
if the Court please. 

The Court: Nolle prosequi entered as to those 
defendants. 

(Argument by respective Counsel.) 

The Court: The court will not decide immedi- 
ately in this case but will first look over the tran- 
script of minutes before a decision is made. 

Mr. Crockett: Will you notify us when Court 
will convene again? 
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Mis. Bouslog: I believe that it is not in keep- 
ing with the statute for you to hold the decision 
up, it is in violation of their rights. You are re- 
quired to release or hold the defendants. The Court 
did not take notes in this case. They can't be held 
in violation of their rights for several weeks while 
you go and read the evidence already heard. They 
have a right to be released since no proper cause 
has been shown against them. It seems to me it 
would be proper to determine it right now. 

Mr. Crockett: Counsel in her argument to the 
Court commented that the Court did not take notes. 
Court now wishes to have time to review and go 
over the testimony. The Court has a perfect right 
to do so. There is nothing in the statute which says 
it must execute ‘‘trigger justice.’’ The Court is en- 
titled to have time to consider this matter, and a 
statement of that kind is in contempt of court. 

Mrs. Bouslog: They should be bound over or re- 
leased. If [126] you would place a time limit, a 
reasonable period, that’s one thing, otherwise they 
are being held. 

The Court: My clerk will notify me when she 
has finished the transcript. A decision may be made 
in writing. Court will adjourn. 

(Court convened at 2:45 p.m.) 
/s/ ESTHER SHEHTAVIAN, 
Court Stenographer. 
Minutes Approved: 
/3s/ YOUNG WA, 
Acting District Magistrate. 
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District Court of Lanai, County of Maui, 
Territory of Hawaii 


Case No. 101—Riot 


THE TERRITORY OF HAWAII, 
Plaintiff, 
vs. 


BARTOLOME AGLIAM, et al., 
Defendants. 


DECISION 


The defendants herein named, Bartolome Agliam, 
Guilhermo Alboro, Domingo Basinga, Jose Car- 
ranza, Daniel Casil, Honorio Collardo, also known 
as Gerardo Taal, Mariano Dugay, Saturnino Gas- 
par, Masao Gima, Yoshio Ginoza, Victor Guillermo, 
Kazuynki Hashimoto, also known as HKazuichi 
Hashimoto, Simon Hermano, Rocky Honda, Eusti- 
cio Hubin, also known as Estikio Raas, Abraham 
Makekau, Kenneth Matsumoto, Hiroshi Oshiro, 
Mitsuyuki Oyama, Pablo Pineda, Lono Pokipala, 
Norberto Quinton, George Ramaila, Melecio Reo- 
torio, Alipio Sajor, Vicente Saloricman, Itsuo 
Shimizu, Ryoji Shimizu, Sam Shin, Jack Narcisso 
Sipe, Jose Sotelo, Ignacio Sumagit, Nobuteru 
Tomita, Sutero Unciano, Andres Velasco, Daniel 
Kaopuiki, having been arrested upon a charge of 
riot and unlawful assembly, and appeared before 
me as Acting District Magistrate of Lanai District, 
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in the County of Maui, Territory of Hawaii, upon 
a preliminary hearing and it appearing from the 
evidence presented upon proceedings that there is 
proper cause to believe that upon an indictment by 
a Grand Jury and upon a trial thereon, a convic- 
tion would take place before a trial jury, it is or- 
dered that the said defendants be and they are com- 
mitted to the Chief of Police of the County of Maui, 
or his authorized subordinate, to be held to await 
the action of the Grand Jury of the Second Cireuit 
upon said charge. 
Dated this 16th day of September, 1947. 


/s/ YOUNG WA, 
Acting District Magistrate, Lanai District Court, 
County of Maui, T. H. 


[Endorsed]: Filed Jan. 14, 1948. 
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DEFENDANTS’ EXHIBIT L 
SUPPLEMENTING MOTIONS FILED 
JANUARY 14, 1948 
In the Circuit Court of the Second Circuit, 
Territory of Hawaii 


In the matter of the persons drawn to serve and 
act as Grand Jurors in the Circuit Court of the 
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Second Judicial Circuit, Territory of Hawaii, dur- 
ing the A.D. 1948 Term, before the Honorable Cable 
A. Wirtz, Judge 

I, the undersigned, Judge of the Circuit Court 
of the Second Judicial Circuit, do hereby certify 
that on Monday, the 29th day of December, A.D., 
1947, and in public, to-wit: the Court Room of said 
Cireuit Court, in the Court House, at Wailuku, 
Maui, Territory of Hawaii, D. W. Tallant, Deputy 
Clerk of said Circuit Court, at my direction and 
in my presence, after first shaking the Jury Box 
containing the names deposited therein (being the 
box wherein the names of persons, heretofore se- 
lected by the Jury Commissioners of said Circuit 
Court to serve and act as Grand Jurors in the Cir- 
euit Court of the Second Judicial Cireuit, of the 
Territory, for the year A.D., 1948, were duly de- 
posited), so as to thoroughly mix the pieces of paper 
upon which such names were and are written, did 
draw therefrom, by lot, the names of Twenty-three 
(23) persons to serve and act as Grand Jurors at 
the January, A.D., 1948, Term of said Court, to be 
and appear before the said Circuit Court of the 
Second Judicial Cireuit of the said Territory, on 
.... day, the....day of .... ADS 192 27a enc clocs 
in the....noon of said day: 

That the names of the persons so drawn to serve 
and act as Grand Jurors, as aforesaid, are as fol- 
lows: 

1. Thomas Cummings 
2. George K. Kenolio 


7g 
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John Walia NKapaku 
Toshio Ansai 

C. J. Cleghorn 
Richard Masaji Yamane 
John K. Anakalea 
Henry Rudolph Meyer 
Raul K. Higa 

Isami Imamoto 

John FE. Souza 
Shigeo Maeda 
Alfred Alu 

George P. Cooke, Jr. 
Samuel K. Bush, Sr. 
Cecil M. Dickson 
Henry B. Ibara 
Philip P. Gamponia 
Eddie Wong Ain 
Archibald F, Hardey 
Louis Eaton 

Robert S. Jo 

Charles W. Brooks 


I do further certify that the foregoing is a true 


and correct list of the persons so drawn as afore- 
said, by said Clerk, in my presence, to serve and 
act as Grand Jurors in the Cireuit Court and dur- 
ing the Term aforesaid, and that said drawing was 
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open and in public; notice of said drawing having 
been duly advertised in the ‘‘Maui News,’’ a news- 
paper printed and published in Wailuku, Maui, in 
its issues of December 20th and December 27th, 
1947. 

Witness, my hand and the Seal of the Circuit 
Court of the Second Judicial Circuit, at Wailuku, 
County of Maui, Territory of Hawaii, this 29th day 
of December, 1947. 


[Seal] /s/ CABLE A. WIRTZ, 
Judge of the Circuit Court of the Second Judicial 
Circuit, Territory of Hawaii. 


Attest : 
/s/ D. W. TALLANT, 
Deputy Clerk. 

1 do hereby certify that the foregoing is a full, 
true and correct copy of this original, on file in the 
office of the clerk of the Circuit Court, Second Cir- 
cuit, Territory of Hawaii. 

Dated, at Wailuku, Mam, T. H. Jan. 15th, A.D. 
1948. 

/s/ LYONS K. NAME, JR., 
Court Clerk, Circuit Court, Second Circuit, Terri- 
tory of Hawaii. 


[Endorsed]: Filed Jan. 17, 1948. 
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BILL OF PARTICULARS 


Now come the plaintiffs above named and pur- 
suant to the motion of defendants, file this Bill of 
Particulars. 

In support of paragraph XVI of the complaint 
in which Judge Cristy is charged with having pre- 
judged or predetermined the motions or challenges 
to the Grand Jury of the Second Circuit, Territory 
of Hawaii, plaintiffs state as follows: 

That it appears from the transcript of the evi- 
dence, filed herewith, (Transcript of evidence filed 
with this bill of Particulars set out on pages 567 
to 1082) a copy of which is the possession of de- 
fendants, that Judge Cristy, from the outset of 
the hearing, viewed with disfavor the commence- 
ment of the challenge in the Second Cirenit Court 
to the time-honored method of selecting grand 
jurors in the Territory of Hawaii, and personally 
resented a mainland lawyer appearing to present 
the challenge; that the said Judge Cristy indicated 
from the commencement of the hearing that he con- 
sidered the challenge a personal attack upon the in- 
tegrity and good faith of the Jury Commissioners 
of Maui County, one of whom is the dulv acting 
Judge of the said Second Circuit, and that said pre- 
determined attitude so biased and prejudiced said 
Judge Cristy that his rulings and comments as here- 
inafter set forth prevented plaintiffs from receiving 
a fair and impartial trial; that because of said bias 
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and prejudice Judge Cristy failed to recognize or 
consider that the plaintiffs’ motive in filing said 
challenge was for the purpose of having the said 
Jury Commissioners follow and adhere to rulings 
of the Supreme Court regarding the method of 
selection of grand jurors to protect the constitu- 
tional rights of plaintiffs. 


at 
That the following rulings and comments of said 
Judge Cristy are illustrative of the bias and preju- 
dice manifested by Judge Cristy during the hear- 
ing on the challenge: 


1. The Court ruled that no evidence as to the 
business connections of the grand jurors or the re- 
lationship of their business or business associations 
to the economic structure of the Islands was ma- 
terial without a preliminary showing that the action 
of the Jury Commissioners was reprehensible, al- 
though whether or not the action of the Jury Com- 
missioners was reprehensible is immaterial. (Tr. 
p. 16.) 


2. The court ruled that the fact that a person 
Was an employer did not entitle plaintiffs to ex- 
amine the members of the grand jury to ascertain 
from each grand juror whether, because of his 
employer status in the pineapple or related industry, 
he was in fact biased or prejudiced against workers, 
and particularly plaintiffs whose alleged offense 
grows out of a labor dispute with the pineapple 
industry. (Tr. p. 82.) 
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3. ‘The court accused plaintiffs of impinging ‘‘a 
non-existent class hatred by employers against la- 
borers,’’ although the question of class hatred was 
and is immaterial and no such conclusion could be 
reasonably drawn from the affidavit. (Tr. p. 86.) 


4. When counsel for plaintiffs pointed out that 
the questionnaire sent to prospective grand jurors 
asked for information regarding race and occupa- 
tion, Judge Cristy informed plaintiffs’ counsel that 
counsel came into the Territory of Hawaii from a 
different environment, thereby indicating Judge 
Cristy’s conclusion that different rules of law 
should apply to selecting grand jurors in the Ter- 
irom. (Tr. pp. 231-235.) 


o. The court concluded and ruled that the legal 
attack upon the method of selecting the grand jury 
constituted a personal accusation against the grand 
jury and the court although there was no basis for 
the conclusion and ruling and the issue was imma- 
terial. (Tr. p. 232.) 


6. The court in reference to testimony on behalf 
of plaintiffs that the standard of living of proprie- 
tors and their views on social and economic ques- 
tions frequently will be quite different from those 
of their employees, stated: ‘‘Does it say anything 
in there, Mr. Oshima, (the witness) as to whether 
a manager would be unable to take the same point 
of view as a laborer as to whether he got a punch 
on the jaw’’? (Tr. p. 277.) 
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This statement menifests the court’: bine and 
prepadice end bis scorn and ridieele of the plain 
sifts” challemee. 


v. The emtire statement meade bee the eowrt te the 
Gramd -nevrs befere pleintiifs were permisad fo 
sk amr qtestiess Gerrpw che feertien o¢ pleimiiiis’ 
enamel apd demonstrates ther the somrt ac all toes 
omsiiered the chellenge of pleintiffs os « personel 
atteck apow the imteeriay of the detemdents, anal 
shows thet the sole ofject of the cwurt wes re seze- 
guerd the good reputation of the defemdents. (Tr. 
pp. 4812.) 


S Jwige Cristy rete thet pleiniiiis were mt 
entitled to prove or to offer t® prowe the Pury com 
Missiomers selected amet compesed the EMT eremd 
jery end the cromd juries for the five preceeding 
Years of awh a laree member of Caucusians and of 
emplerer representatives. and sueh 2 smell nember 
of nem-Camwasians end representatives of the work- 
img devs in reletion w the populetion of Mani 
Commty amd persons quelided for jury service under 
the statute thet the grend jury sebevted. if selected 
af tandem (t offain 2 eress-sertion| from these 
qualified to serve woukd have eceurred ne more then 
onee im ten million times. (Tr. pp. 38. %, 10%, M4) 


FE. 
That Jiandge Cristy in his decision menifesed bi 
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and composing grand juries by the defendant Com- 
missioners in order to exonerate said defendants 
against what he construed and held to be an un- 
warranted attack on the good faith and integrity 
of the defendants: 


1. That the Jury Commissioners selected sev- 
enty-six (766) per cent of the jury list or thirty- 
eight (35) persons who are members of the Cau- 
easian and Caucasian-Hawaiian races (as shown by 
Tables I-11, Movants’ Exhibits 5-6, Tr. pp. 67-92, 
copies of which Exhibits are attached herete), 
which racial group represents only approximately 
twenty-five (25%) per cent of the population of 
Maui County, as well as of the estimated persons 
meeting the standards provided by statute for jury 
service; that plaintiffs showed that, with one exeep- 
tion. they are all members of the non-Caueasian 
races which represent approximately seventy-five 
(75%) per cent of the population of Maui County, 
as well as of the estimated persons meeting the 
standards for jury service provided by statute. 


2. That one of the Jury Commissioners who 
served as jury commissioner from 1934-1947 except 
for the year 1945 (Tr. p. 262) testified that he 
picked ‘‘haoles*’ (Caucasians exclusive of Portu- 
guese) because **I want to give them something to 
do—if they want a chance to run the country:” 
at ‘‘they do run the country: that “‘the majority 
—lots of these—the Baldwins—they own the place:” 
‘and if they want to run polities, just as well give 
em something to do in eourts.”” (Tr. p. 290.) 
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3. That one of the jury commissioners who has 
served since 1934, except for the year 1945 (Tr. p. 
262) admitted that within his recollection, there has 
never been a Filipino on the grand jury, that there 
are qualified Filipino persons in Maui County, and 
that the Jury Commissioners had never gone out of 
their way to get a Filipino on the grand jury (Tr. 
pp. 305-6); that plaintiffs showed that Filipinos 
constitute the second largest racial group in Maui 
County comprising eighteen (18%) per cent of the 
population (Table I, attached hereto), that there 
are Filipinos who are qualified for jury service, and 
that a large number of the plaintiffs are of Falipino 
nationality. 


4. That although the returned questionnaires of 
Filipino citizens showed qualifications equal to or 
greater than some returned questionnaires of Cau- 
casians, the returns of the Filipinos were marked 
by the defendant Jury Commissioners ‘‘question- 
able’? or ‘‘not qualified,’? whereas the returns of 
said Caucasians were marked ‘‘qualified.’’ (Tr. pp. 
323-334. ) 


5. That the Jury Commissioners selected sixty- 
six (66%) per cent of the jury list or thirty-three 
(33) persons who are employed in managerial and 
proprietary capacities (as shown by Tables 3-9, 
Movants Exhibits 7-9, Tr. pp. 96-113, copies of 
which are attached hereto), which employment 
group represents only approximately 3.8 per cent 
of the population of Maui County; and that the 
Jury Commissioners selected two (2%) per cent 
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of the names on the jury list or one (1) person 
who is employed as an agricultural worker to which 
all the plaintiffs belong and which class represents 
approximately forty-six (46%) per cent of the 
population of Maui County. 


6. That plaintiffs showed by the uncontradicted 
testimony of the Jury Commissioners that they se- 
lected the jury list from persons personally known 
to one or more of the Jury Commissioners (Judge 
Wirtz, Tr. p. 215; Chatterton, Tr. p. 366; Pombo, 
Tr. pp. 292-293). 


7. That the clear and unmistakeable implication 
of the testimony of two of the Jury commissioners 
(Tr. pp. 318-319, 343-345, pp. 352-353, p. 361) was 
that they selected a large number of businessmen 
because they believed businessmen and clerical em- 
ployers better qualified and more competent jurors 
than the ordinary worker and that they considered 
a large number of the jurors selected men of out- 
standing business ability; that they put the same 
men back on the jury in successive years and alter- 
nate because they were ‘‘good jurors.’”’ (Tr. pp. 
244-273.) 


8. That the Jury Commissioners requested on 
the questionnaire sent out by them (Movants’ Ex- 
hibit 12, Tr. p. 206, a copy of which is attached), 
information as to race and occupation, and hence 
that the Jury Commissioners were aware of the 
race and occupation of all persons to whom ques- 
tionnaires were sent. 
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9, ‘That the Jury Commissioners selected mem- 
bers of the Caucasian race and representatives of 
the employer class and interests in numbers so 
wholly disproportionate to the number of persons 
of these groups in the community and among those 
qualified for jury service that the defendants’ posi- 
tion that the list selected represented a cross-sec- 
tion of the community was untenable; that plain- 
tiffs showed that disproportion in these identical 
respects has continued without appreciable varia- 
tion in percentage or numbers for at least five years 
prior to 1947. (Tables 1-5, Movants’ Exhibits 6-9, 
Tr. pp. 67-113.) 


10. That the failure of the Jury Commissioners 
to select representatives of the non-Caucasian races 
and members of the employee or working class in 
proportion to the number of these groups meeting 
the standards for jury service made defendants’ 
position that the grand jury selected represented a 
cross-section wholly untenable; that plaintiffs 
showed this failure has persisted without changes 
for at least five years prior to 1947. 


Dated: Honolulu, T. H., January 28, 1948. 


/s/ HARRIET BOUSLOG, 
/8/ MYER C. SYMONDS, 
Attorneys for Plaintiffs. 
[Endorsed]: Filed Jan. 28, 1948. 


vs. .L.W.U. etc. ene 
MINUTES OF APRIL 19, 1948 


Motions to dismiss the actions in toto, motions 
for summary judgments in favor of the defendants, 
and, alternatively, that if the actions be not wholly 
dismissed or if summary judgment be not entered 
for the defendants, that the actions be dismissed 
as to certain of the defendants, and that the plain- 
tiffs be required to make certain matters in the 
complaints more definite, and that the plaintiffs be 
required to make a more definite statement of their 
several claims so as to state in a separate count each 
claim founded on a separate transaction or occur- 
rence, have been filed in both Civil Nos. 828 and 836. 

As to those parts of the Motions requesting that 
the claims set forth in the complaint be made more 
definite and certain, we are of the opinion that the 
protracted arguments of the last three days have 
demonstrated that the defendants, and their able 
counsel are fully informed of the nature of the com- 
plaints and that no further particularization or 
specification by the plaintiffs is necessary. Accord- 
ingly, these portions of the Motions will be denied 
and Orders to such effect will be entered. 

As to those portions of the Motions going to the 
dismissal of the actions as to particular defendants, 
respecting misjoinder, lack of jurisdiction, or other- 
wise (that portion of the Motions going to the dis- 
missal of the action as to the Honorable Cable A. 
Wirtz, Circuit Court Judge of the County of Maui, 
will serve as an example) the court presently will 
express no opinion and will retain these parts of the 


I | 
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Motions for further consideration and ultimate dis- 
position at an appropriate time. 

As to all other parts of the Motions, the court 
is of the opinion that they must be denied and Or- 
ders to such effect will be entered. 


April 19, 1948. 

br rises. 
. EM, 
. Baek 


AOU 
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ORDER 


Before: Biggs, Cireuit Judge, and Metzger and 
Harris, District Judges. 


And, now, to wit, this 19th day of April, 1948, 
upon consideration of the briefs and arguments of 
the respective parties by their counsel in the above 
entitled cause on the motion for more definite state- 
ment, for the dismissal of the action and for sum- 
mary judgment, It Is Ordered: 


(a) That that part of the motion to the effect 
that the claims be made more definite and certain, 
(b) 

That that part of the motion moving for summary 
judgment in favor of the defendants, and (c) 


That that portions of the motion moving for dis- 
missal of the action, be and the same hereby are 
denied: and 
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It Is Further Ordered that those portions of the 
motion going to the dismissal of the action as to 
particular defendants, respecting misjoinder, lack 
of jurisdiction, or otherwise be and the same hereby 
are retained for further consideration and for ul- 
timate disposition at an appropriate time: 


For the Court: 
/s/ JOHN BIGGS, JR., 
/s/ DELBERT HE. METZGER, 
/s/ GEORGE B. HADDE. 


[Endorsed]: Filed April 20, 1948. 


[Title of District Court and Cause.] 


STIPULATION 

It is Hereby Stipulated by and between the plain- 
tiffs and defendants in the above-entitled action, by 
their respective counsel, but for the purposes of 
this action only, that: 

1. With respect to paragraph I of the complaint, 
it is stipulated that the International Longshore- 
men’s and Warehousemen’s Union, hereinafter re- 
ferred to as ILWU, one of the plaintiffs above 
named, is a voluntary wnineorporated association 
and labor union having a membership of approxi- 
mately 30,000 persons in the Territory of Hawaii, 
said members generally being employed as wage 
earners in the sugar, pineapple and longshore in- 
dustries. At the time this action was filed there was 
a Territorial Council of said ILWU, of which the 
plaintiff, Jack Kawano, was president as well as 
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being a member of the ILWU;; that at the present 
time said Territorial council is no longer in exist- 
ence and said Jack Kawano, besides being a member 
of said ILWU, is president of International Long- 
shoremen’s and Warehousemen’s Union, Local 137, 
consisting of the longshoremen members of the 
union in the Territory of Hawan. 

2. The citizenship of the individual plaintiffs 
(other than Kawano) is as set forth in the para- 
graph IT of the complaint, and their race is as set 
forth in the schedule in said paragraph II and the 
allegations which follow said schedule, also in the 
affidavit of Harriet Bouslog filed January 7, 1948. 
No stipulation is made as the custom or practice 
of the Hawaiian Islands in classifying persons as 
Caucasians or otherwise. All of said individual 
plaintiffs are residents of the Territory of Hawaii 
and members of said ILWU, and with the excep- 
tion of said Kawano, at all times here involved were 
and at the time the complaint was filed were wage 
earners employed by Hawaiian Pineapple Company, 
Limited. 

3. Paragraph III is stipulated to except as to 
the last paragraph thereof, and in that connection 
it is stipulated that the defendants named therein 
went out of office as grand jurors as of January 12, 
1948. 

+. With reference to paragraph VITI it is stipu- 
lated that from July 10, 1947 to and including July 
15, 1947 a labor dispute existed in the Territory of 
Hawaii, and among other members of the ILWU on 
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strike were many employees of Hawaiian Pineapple 
Company, including the individual plaintiffs other 
than Kawano. 

do. With reference to paragraph IX it is stipu- 
lated that the individual plaintiffs named in the 
complaints were arrested by the defendant, Maui 
Chief of Police Jean Lane, or his agents, officers, 
employees and representatives, and charged as set 
forth in three certain complaints, being Exhibits D 
and EH attached to the complaint, and Exhibit F at- 
tached to the stipulation of December 31, 1947. 


6. With reference to paragraphs X and XII, it 
is stipulated that the grand jurors referred to 
herein were duly called to meet on July 25, 1947, 
and that prior thereto counsel for certain of the 
plaintiffs made and filed certain motions and chal- 
lenges in the Cireuit Court for the Second Judicial 
Circuit wherein said plaintiffs sought the disquali- 
fication and dismissal of the grand jurors. For the 
purposes of this case it is stipulated that the court 
may deem the same motions and challenges to have 
been made by the remaining individual plaintiffs 
who became plaintiffs in this case by the stipulation 
of December 31, 1947. 

7. It is stipulated that the following exhibits 
are deemed admitted in evidence. 

J. Plaintiffs’ Exhibit D—Criminal Complaint 
against Barbosa and ten others. Filing Date: De- 


cember 1, 1947, annexed to complaint. 
2. Defendants’ Exhibit H—Commitment of Bar- 
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bosa and ten others to await action of grand jury. 
Filing Date: December 10, 1947, in open court. 

3. Plaintiffs’ Exhibit IH — Criminal Complaint 
against Makekau and four others. Filing Date: De- 
cember 1, 1947, annexed to complaint. 

4. Defendants’ Exhibit G— Commitment of 
Makekau and four others to await action of grand 
jury. Filing Date: December 10, 1947, in open court. 

d. Defendants’ Exhibit K—Criminal Complaint 
against and commitment of Agliam and thirty-five 
others to await action of the grand jury. Filing 
Date: January 14, 1948, appended to motion. 

6. Defendants’ Exhibit L—Certificate as to the 
drawing of the 1948 grand jury. Filing Date: Janu- 
ary 17, 1948, supplementing motion filed January 
14, 1948. 

7. Defendants’ Exhibit N—Rules of Supreme 
Court of Hawaii relating to grand juries. Filing 
Date: January 20, 1948, appended to motion filed 
in Civil No. 836. 


8. It Is Stipulated that the record of the pro- 
ceedings before Young Wa, Acting District Magis- 
trate of the District Court of Lanai, on the prelimi- 
nary hearing had by the plaintiffs Agliam and others, 
including the testimony taken, as certified by said 
Acting District Magistrate to the Cireuit Court of 
the Second Judicial Circuit, Territory of Hawai, 
and thence certified by the deputy clerk of said Cir- 
euit Court, filed in this cause by defendants as their 
Exhibit K, appended to their motion of January 
14, 1948, shall be deemed in evidence in this case 
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with the same effect as if said testimony were ad- 
duced by the defendants in this court, the entire 
record also being deemed in evidence before this 
court, subject to all legal objections not hereinabove 
waived. 

9. It Is Stipulated that the exhibits received in 
the above mentioned preliminary hearing by said 
Young Wa, Acting District Magistrate of the Dis- 
trict Court of Lanai, as prosecution’s Exhibits A to 
G, inclusive, and transmitted by him to the Cireuit 
Court of the Second Judicial Circuit, Territory of 
Hawaii, upon production by the defendants in this 
court shall be deemed in evidence in this case, sub- 
ject to all legal objections not hereinabove waived. 

10. It Is Stipulated that the following shall be 
deemed admitted in evidence: 

Defendants’ Exhibit C-1, Certificate of Disquali- 
fication of Judge Wirtz, filed December 8, 1947 with 
the return to the order to show eause; 

Defendants’ Exhibit C-2, Supplemental Certifi- 
eate of Disqualification of Judge Wirtz, filed on 
December 8, 1947 with the return to the order to 
show cause; 

Defendants’ Exhibit D, Order and Authorization 
to Judge A. M. Cristy, filed on December 8, 1947 
with the return to the order to show cause; 


Defendants’ Exhibit E, motions and challenges 
to the grand jury made by Barbosa and certain 
others filed on December 8, 1947 with the return to 
the order to show cause. 


11. It Is Stipulated that the record of the pro- 
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ceedings before the Honorable A. M. Cristy, includ- 
ing the testimony taken as transcribed by the court 
reporter of the Second Judicial Circuit, said tran- 
script of record having been heretofore filed in this 
court, shall be deemed in evidence in this case with 
the same effect as if said testimony were adduced 
by the respective parties in this court, the entire 
record also being deemed in evidence before this 
court, subject to all legal objections not hereinabove 
waived. 


12. It Is Stipulated that the exhibits received 
by said Honorable A. M. Cristy, upon production 
in this court shall be deemed in evidence in this case, 
subject to all legal objections not hereinabove 
waived. 

13. All parties reserve the right to introduce 
such further evidence and exhibits as may be ma- 
terial. 

Dated at Honolulu, T. H., this 22nd day of April, 
1948. 

/s/ HARRIET BOUSLOG, 
/s/ MYER C. SYMONDS, 
Attorneys for Plaintiffs, 


/s/ RHODA V. LEWIS, 
Assistant Attorney General, 


/s/ WENDELL F. CROCKETT, 
Attorneys for Defendants. 


[Endorsed]: Filed April 23, 1948. 
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ANSWER 
Come now the defendants above named and for 
answer to the complaint herein: 


il; 
Deny all the material allegations thereof not 
stipulated by the stipulation between the parties 
dated April 22, 1948. 


EE, 

Aver that the criminal complaints against and 
warrants of arrests for the plaintiffs, Diego Bar- 
bosa, John Maile, Victor Degamo, Harry Kapena 
Kaopuiki, Isami A. Nitta, Ah Sing Ah Ho, James 
Kia Aikala, Shigeru Yagi, Basiliso Arruiza, Midori 
Oda, Shigeyuki Matsuura, Bartolome Agliam, Guil- 
hermo Alboro, Domingo Basinga, Jose Carranza, 
Daniel Casil, Honorio Collardo, also known as 
Gerardo Taal, Mariano Dugay, Saturnino Gaspar, 
Masao Gima, Yoshio Ginoza, Victor Guillermo, 
Kazuyuki Hashimoto, also known as Kazuichi 
Hashimoto, Simon Hermano, Rocky Honda, Eusti- 
cio Hubin, also Known as Estikio Raas, Abraham 
Makekau, Kenneth Matsumoto, Hiroshi Oshiro, 
Mitsuyuki Oyama, Pablo Pineda, Lono Polipala, 
Norberto Quinton, George Ramaila, Melecio Reo- 
torio, Alipio Sajor, Vicente Saloricman, Itsuo 
Shimizu, Ryoji Shimizu, Sam Shin, Jack Narcisso 
Sipe, Jose Sotelo, Ignacio Sumagit, Nobuteru 
Tomita, Sutero Unciano, Andres Velasco and Daniel 
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Kaopuiki, were made and issued as a result of the 
incidents and occurrences at Kaumalapau Wharf, 
Island of Lanai, County of Maui, Second Judicial 
Circuit, Territory of Hawau, hereinbelow set forth, 
and as a result of evidence that said plaintiffs were 
principals in the offenses then and thereby com- 
mitted, to wit: that on the 14th day of July 1947, 
said plaintiffs, having with divers other persons, 
the total numbering in excess of 125, assembled to- 
gether, and having organized and formed a picket- 
ing line at the entrance to the Kaumalapau Wharf 
of the Hawaiian Pineapple Company, Limited on 
the said Island of Lanai, after being so assembled 
together, did, with other persons unnamed, in a vio- 
lent and tumultuous manner rush en masse from 
such picketing line on to said dock where certain 
employees of said Hawainan Pineapple Company, 
Limited, namely, Anthony Fernandes, Frederick S. 
Johnson, Jerome Harrington, Carl Kluge, Charles 
Marques and Buck Manriki, were at work for and 
on behalf of said company, engaged in loading pine- 
apples on to a barge for transportation to the can- 
nery at Honolulu, and the said plaintiffs, together 
with said other persons, did knock down, strike, 
beat with their fists and inflict wounds and injuries 
to and upon and otherwise assault such employees 
at work as aforesaid and by such assaults as afore- 
said did intimidate and terrify and prevent such 
emplovees from continuing with and engaging in 
their emplovment; that the said plaintiffs and other 
person by participating in, promoting, aiding and 
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abetting such violent and tumultuous rush on to 
said dock and said actions and conduct which fol- 
lowed, in the manner aforesaid, did act unlawfully, 
maliciously and without authority in law, and such 
acts were not lawful, peaceful or constitutionally 
protected activities of free speech or press, peace- 
able assemblage, or peaceful picketing. 


TE, 

Aver that the criminal complaint against and war- 
rant for arrest for the plaintiffs, Abraham Make- 
kau, Elpidio Siruet, Mariano Baldua, Narcisso Sipe 
and Antonio Mendes were made and issued as a 
result of an incident and occurrence at Lanai City, 
Island of Lanai, County of Maui, Second Judicial 
Circuit, Territory of Hawan, hereinbelow set forth, 
and as a result of evidence that said plaintiffs were 
principals in the offenses then and thereby com- 
mitted, to wit: that on the morning of the 15th day 
of July 1947, said plaintiffs, together with divers 
other persons, the total numbering in excess of 25, 
having assembled together, after being so assembled 
together did proceed to the home of Jacob Kalua 
Nahinu and Sam Kalua at said Lanai City, Island 
of Lanai, at about five o’clock a.m. on said day, 
and there, on the home premises of said Jacob 
Kalua Nahinu and Sam Kalua, while they were pre- 
paring to go to work as employees of Hawaiian 
Pineapple Company, said plaintiffs together with 
said other unnamed persons, suddenly and without 
any provocation, assaulted, beat with their fists, and 
inflicted wounds on and injuries to said Jacob 
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Kalua Nahinu and Sam Kalua, and by such assaults 
as aforesaid did intimidate and terrify said Jacob 
Kalua Nahinu and Sam Kalua and did prevent them 
from going to their place of employment; that the 
said plaintiffs and other persons, by participating 
in, promoting, aiding and abetting such violent and 
tumultuous entry upon the home premises of said 
Jacob Kalua Nahinu and Sam Kalua, and said 
actions and conduct which followed, in the manner 
aforesaid, did act unlawfully, maliciously, and with- 
out authority in law, and such acts were not lawful, 
peaceful or constitutionally protected activities of 
free speech or press, peaceable assemblage, or peace- 
ful picketing. 
Dated in Honolulu, T. H., this 22nd day of April 
1948. 
/s/ RHODA V. LEWIS, 
Assistant Attorney General, 
Territory of Hawaii, 
/s/ WENDELL F. CROCKETT, 
Deputy County Attorney, 
County of Maui, 
Attorneys for Defendants. 


ndorsed) Filed April 23, 1948. 
EXHIBIT E 
District Court of Lanai, County of Maui, 
Territory of Hawaii 
COMPLAINT 


Andrew 8. Freitas, first being duly sworn says: 
That Abraham Makekau, Elpidio Siruet, Mariano 
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Baldua, Narecisso Sipe, Antonio Mendes in Lanai 
City, District of Lanai, County of Maui, Territory 
of Hawaii, on to-wit the 15th day of July, 1947, 
together with divers other persons whose names are 
unknown, then and there being of their own au- 
thority assembled together with disturbance, tumult 
and violence and striking terror tending and intend- 
ing to strike terror into others, thereby being in 
unlawful! assembly, did unlawfully and feloniously 
join together in doing and beginning to do certain 
acts with tumult and violence to-wit: assaulting, 
beating, striking, pushing, shoving, inflicting cor- 
poral injuries and using menacing language and 
gestures and other hostile signs and demonstrations 
tending and intending to strike terror into one 
Jacob Kalua Nahinu and thereby endangering the 
life, limb, health and liberty of him the said Jacob 
Kalua Nahinu contrary to the form of the statutes 


in such cases made and provided. 
/s/ ANDREW 8S. FREITAS. 
Subseribed and sworn to before me this 15th day 
of July, A.D., 1947. 


/s/ YOUNG WA, 
District Magistrate of Lanai, 
County of Maui. 
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In the United States District Court 
for the District of Hawaii 


Civil No. 828 


INTERNATIONAL LONGSHOREMEN’S & 
WAREHOUSEMEN’S UNION, a voluntary, 
unincorporated association and labor union, 
et al., 

Plaintiffs, 
vs. 


WALTER D. ACKERMAN, JR., individually and 
as Attorney General of the Territory of Hawaii, 
Defendants. 


Civil No. 836 


INTERNATIONAL LONGSHOREMEN’S & 
WAREHOUSEMEN’S UNION, a voluntary 
unincorporated association and labor union, 
et al., 

Plaintiffs, 
VS. 


WALTER D. ACKERMAN, JR., individually and 
as Attorney General of the Territory of Hawaii, 
Ctaale, 

Defendants. 


ORDER OF CONSOLIDATION 


Before: Biggs, Circuit Judge, and Metzger and 
Harris, District Judges. 


And, now, to wit, this 23rd day of April, 1948, 
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pursuant to oral stipulation, in open court, of the 
parties by their respective counsel, 

It Is Ordered that the above entitled causes be 
and the same hereby are consolidated for hearing 
and trial. 


For the Court: 
/38/ JOHN BIGGS, JR., 


/s/ DELBERT E. METZGER, 
/s/ GEORGE B. HADDE. 


[Endorsed]: Filed April 23, 1948. 


From the Minutes of the United States District 
Court for the District of Hawaii 


[Title of Causes. | 


Thursday, April 15, 1948 

On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Mr. Walter D. Ackerman, Attorney 
General of the Territory of Hawaii, Mr. Robert 
Griffith and Miss Rhoda Lewis, Deputy Attorneys 
General of the Territory of Hawaii, counsel for the 
defendants herein. These cases were called for hear- 
ing on motion for more definite statement, motion 
to dismiss action, and for summary judgment as to 
each case. 

Argument was had by Miss Lewis on said motions. 

At 5:05 p.m., the Court ordered that these cases 
be continued to April 16, 1948 at 10 a.m. for further 
hearing. 
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From the Minutes of the United States District 
Court for the District of Hawan 


[Title of Causes. | 
Friday, April 16, 1948 


On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Mr. Robert Grif- 
fith, Deputy Attorneys General of the Territory of 
Hawaii, and Mr. Wendell F. Crockett, Deputy 
County Attorney, County of Maui, counsel for the 
defendants herein. These cases were called for fur- 
ther hearing on motion for more definite statement, 
motion to dismiss action, and for summary judg- 


ment as to each case. 
At 10 a.m., Miss Lewis continued her argument. 


At 11:28 a.m., Mis. Bouslog presented her argu- 


ment. 


At 12:50 p.m., the Court ordered that these cases 
be continued to 2:30 p.m. this day for further hear- 
ing. 

At 2:34 p.m., Mrs. Bouslog continued her argu- 
ment. 


At 5:14 p.m., the Court ordered that these cases 
be continued to April 17, 1948 at 9°30 a.m. for fur- 
ther hearing. 


vs. 1.L.W.U. ete. Boll 


From the Minutes of the United States District 
Court for the District of Hawaii 


[Title of Causes. | 


Saturday, April 17, 1948 

On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Mr. Robert Grif- 
fith, Deputy Attorneys General of the Territory of 
Hawaii, and Mr. Wendell F. Crockett, Deputy 
County Attorney, County of Maui, counsel for the 
defendants herein. These cases were called for fur- 
ther hearing on motion for more definite statement, 
motion to dismiss action, and for summary judg- 
ment as to each ease. 


At 9:40 a.m., Mrs. Bouslog continued her argu- 
ment. 


At 11:25 a.m., argument was had by Miss Lewis. 


At 1:06 p.m., the Court ordered that these cases 
be continued to April 19, 1948 at 9:30 am. for 
further hearing. 


From the Minutes of the United States District 
Court for the District of Hawaii 


[Title of Causes. ] 


Monday, April 19, 1948 
On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Mr. Robert Grif- 
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fith, Deputy Attorneys General of the Territory of 
Hawaii, and Mr. Wendell F. Crockett, Deputy 
County Attorney, County of Maui, counsel for the 
defendants herein. These cases were called for fur- 
ther hearing. 

The Court, through Judge Biggs, rendered its 
decision on motion for more definite statement, mo- 
tion to dismiss action, and for summary judgment 
as to each case. Said motions were denied by the 
Court. 

A discussion was then had on the matter of pro- 
cedure and trial herein. 

At 3:20 p.m., the Court ordered that these cases 
be continued to April 20, 1948 for further dis- 
cussion. 


From the Minutes of the United States District 
Court for the District of Hawaii 


[ Title of Causes. ] 
Tuesday, April 20, 1948 


On this day came Mrs. Harriet Bouslog and Mr. 
Mver C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Mr. Robert Grif- 
fith, Deputy Attorneys General of the Territory of 
Hawaii, and Mr. Wendell F. Crockett, Deputy 
County Attorney, County of Maui, counsel for the 
defendants herein. These cases were called for hear- 
ing on agreement of counsel as to stipulation of evi- 
dence and trial herein. 
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Following a further discussion by counsel, the 
Court ordered that these cases be set for trial— 
Friday, April 23, 1948 for plaintiffs’ case and Sat- 
urday, April 24, 1948 for defendants’ case and re- 
buttal by plaintiffs. 


From the Minutes of the United States District 
Court for the District of Hawaii 


[Title of Causes. | 
Friday, April 23, 1948 


On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Mr. Robert Grif- 
fith, Deputy Attorneys General of the Territory of 
Hawaii, and Mr. Wendell 1. Crockett, Deputy 
County Attorney, County of Maui, counsel for the 
defendants herein. These cases were called for trial. 

Mr. Jack W. Hall, regional director, Interna- 
tional Longshoremen’s & Warebousemen’s Union, 
was called and sworn and testified on behalf of the 
plaintiffs. 

War Food Administration Bulletins—Determina- 
tion of Fair and Reasonable Wage rates for Per- 
sons employed in the Production, Cultivation, or 
Harvesting of Sugar Cane in Hawaii during Calen- 
dar years 1943 and 1944 were admitted in evidence 
as Plaintiffs’ Exhibit No. 1, marked and ordered 
filed. 
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Copy of Agreement between Waialua Agricul- 
tural Company, Ltd., and [LWU Loeal 145-7 Waia- 
lua, dated September 29, 1945, was admitted in evi- 
dence as Plaintiffs’ Exhibit No. 2, marked and 
ordered filed. 

Copy of Agreement between the ILWU and Ha- 
wail’s Sugar Industry, 1947-48 was admitted in 
evidence as Plaintiffs’ Exhibit No. 3, marked and 
ordered filed. 

Copy of Letter dated July 11, 1946, ILWU to 
Hawaiian Sugar Planters’ Association re: union 
demands for amendments to and modification of 
collective bargaining agreements was admitted in 
evidence as Plaintiff’s Exhibit No. 4, marked and 
ordered filed. 

Mr. Antonio T. Rania was called and sworn and 
testified on behalf of the plaintiffs. 

Mr. Shigeto Minami was called and sworn and 
testified on behalf of the plaintiffs. 

Mr. Mac Masato Yamuchi was called and sworn 
and testified on behalf of the plaintiffs. 

Copy of Complaint, District Court of Wailuku, 
Maui, against Mac Masato Yamauchi, et al., was 
admitted in evidence as Plaintiffs’ Exhibit No. 5, 
marked and ordered filed. 

Copy of Indictment, Second Judicial Cireuit 
Court, Wailuku, Maui, Territory of Hawaii, vs. 
Mace Masato Yamauchi was admitted in evidence as 
Plaintiffs’ Exhibit No. 6, marked and ordered filed. 

Copy of Judgment and Sentence, Second Judicial 
Circuit Court, Wailuku, Maui, Territory of Hawaii 
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vs. Mac Yamauchi was admitted in evidence as 
Plaintiffs’ Exhibit No. 7, marked and ordered filed. 

Mr. Nicholas C. Sibolboro was called and sworn 
and testified on behalf of the plaintiffs. 

Mr. Charles C. Young, Assistant Manager, Maui 
Publishing Company, was called and sworn and 
testified on behalf of the plaintiffs. 

Mr. Joseph K. Kaholokula was called and sworn 
and testified on behalf of the plaintiffs. 

Copy of Indictment, Second Judicial Circuit 
Court, Wailuku, Maui, Territory of Hawaii vs. 
Joseph Kaholokula, et al., was admitted in evidence 
as Plaintiffs’ Exhibit No. 9, marked and ordered 
filed. 

Mr. Young was recalled to the witness stand and 
testified further. 

At 12:24 p.m., the Court ordered that these 
cases be continued to 2 p.m. this day for further 
trial. 

At 2:08 p.m., Mr. Kaholokula was recalled to the 
witness stand and testified further. 

Copy of Plantation House Rules, Hawaiian Com- 
mercial & Sugar Co., Ltd., was admitted in evidence 
as Plaintiffs’ Exhibit No. 10, marked and ordered 
filed. 

Five photographs showing picket line, Paia, 
Maui, T. H., were admitted in evidence as Defend- 
ants’ Exhibits ‘‘ A-1”’ to ‘‘A-5,’’ marked and ordered. 
filed. 

Mr. Benjamin K. Awana was called and sworn 
and testified on behalf of the plaintiffs. 

Copy of Sections 11751 and 1171, Session Laws 
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of Hawaii, 1945, was admitted im evidence as Plain- 
tiffs’ Exhibit No. 11, marked and ordered filed. 

My. Pedro de la Cruz called and sworn and tes- 
tified on behalf of the plaintiffs. 

Copy of House Rules of the Hawaiian Pineapple 
Co. in force on Lanai, July 1946, and a copy of 
safety rules of said company, were admitted in 
evidence as Plaintiffs’ Exhibit No. 12, marked and 
ordered filed. 

Mr. Noboru Honda was called and sworn and 
testified on behalf of the plaintiffs. 

Mr. Kazuichi Hashimoto was called and sworn 
and testified on behalf of the plaintiffs. 

My. Masao Gima was called and sworn and testi- 
fied on behalf of the plaintiffs. 

My. Hiroshi Oshiro was called and sworn and tes- 
tified on behalf of the plaintiffs. 

Map of wharf, Kaumalapau Harbor, Lanai, 
T. H., was admitted in evidence as Defendants’ Ex- 
hibit ‘‘B,’? marked and ordered filed. 

Six photographs. Kaumalapau Harbor, Lanai, 
T. H., were admitted in evidence as Defendants’ 
Exhibits ‘‘C-1’’ to ‘‘C-6,’’ marked and ordered filed. 

Mr. Shigeru Yagi was called and sworn and testi- 
fied on behalf of the plaintiffs. 

Mr. Henry Q. Aki was called and sworn and tes- 
tified on behalf of the plaintiffs. 

Mr. Narcisso Sipe was called and sworn and tes- 
tified on behalf of the plaintiffs. 

Mr. Abraham Makekau was called and sworn 
and testified on behalf of the plaintiffs. 

At 4:55 p.m., the Court ordered that these cases 
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be continued to April 24, 1948 at 9:30 a.m. for fur- 
ther trial. 


eae 


From the Minutes of the United States District 
Court for the District of Hawaii 


[ Title of Causes. ] 
Saturday, April 24, 1948 

On this day came Mrs. Harriet Bousloe and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Mr. Robert Grif- 
fith, Deputy Attorneys General of the Territory of 
Hawaii, and Mr. Wendell F. Crockett, Deputy 
County Attorney, County of Maui, counsel for the 
defendants herein. hese cases were called for fur- 
ther trial. 

Mr. Nicholas C. Sibolboro was recalled to the 
witness stand and testified further. 

Copy of Oral Decision rendered on December 23, 
1947, in Criminal No. 2242, Second Judicial Cir- 
euit Court, Wailuku, Maui, Territory of Hawaii, vs. 
Basiliso Arruiza was admitted in evidence as Plain- 
tiffs’ Exhibit No. 13, marked and ordered filed. 

Mr. Jack Kawano was called and sworn and tes- 
tified on behalf of the plaintiffs. 

Mr. John B. Cockett, Clerk, Second Judicial Cir- 
euit Court, Wailuku, Maui, was called and swom 
and testified on behalf of the plaintiffs. 

Three large envelopes containing records of Crim- 
inal Nos. 2412 and 2418 of the Second Judicial Cir- 
euit Court, Wailuku, Maui, were marked for iden- 
tification as Plaintiffs’ 14, 15, and 16. 
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Report of the Jury Commissioners, and lists of 
names of persons selected to serv eas jurors in and 
for the Second Judicial Cireuit Court. Wailuku, 
Maui. for the rear 1948 were admitted in evidence as 
Defendants’ Exhibit **D.** marked and ordered filed. 

Mr. John E. Reinecke was called and sworn and 
testified on behalf of the plaintiffs. 

Excerpt from Interracial Marriage in Hawan, 
etc.. by Romanzo Adams. on definition of **haole.” 
was admitted in evidence as Plaintifis’ Exhibit No. 
17. marked and ordered filed. 

1947 Annual Report of Pioneer Mill Company. 
Ltd.. and Mani Agricultural Company, Ltd.. and 
a copy of Occupational Index. by races, Territory 
of Hawaii. 1940. were admitted in evidence as Plain- 
tiffs’ Exhibit No. 18. marked and ordered filed. 

Copy of Bulletin No. 687. United States Depart- 
ment of Labor on Labor in the Terrtiory of Ha- 
wail. 1939, was admitted in evidence as Plaintiffs’ 
Exhibit No. 19, marked and ordered filed. 

Table showing percentage of **Other Caucasians”’ 
in population of Maui County and on Grand Jury 
Panel for vears 1942 to 1947; and table showing 
proportion of *‘Other Caucasians’’ in total popula- 
tion of Maui County, 1920 to 1940. were admitted in 
evidence as Plaintiffs’ Exhibit No. 20, marked and 
ordered filed. 

Table of racial and/or national extraction and oc- 
cupation of persons on Maui Grand Jury list, 1947, 
was admitted in evidence as Plaintiffs’ Exhibit No. 
21, marked and ordered filed. 
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At 12:30 p.m., the Court ordered that these eases 
be continued to 2 p.m. this day for further trial. 

At 2 p.in., the witness Reineeke resumed the wit- 
ness stand and testified further. 

Certifieate of Eugene Bal, Clerk of Maui County. 
showing number of Filipino voters registered for the 
election Vvears covering 1934-1946, was admitted in 
evidence as Plaintiffs’ Exhibit No. 22, marked and 
ordered filed. 

Photostatie copies of returned questionnaires of 
Grand Jurors, Maui County, 1948, on file with the 
Seeond Judicial Cireuit Court, were admitted in 
evidence as Plaintiffs’ Exhibit No. 23, marked and 
ordered filed. 

Photostatie copies of returned questionnaires of 
Prospective Jurors, Second Judicial Cireuit Court, 
persons of Filipino nationality, were admitted in 
evidence as Plaintiffs’ Exlibit No. 24, marked and 
ordered filed. 

Movants’ Exhibits 1 to 21. Criminal Nos. 2412 and 
2413, Second Judicial Cireuit Court, Wailuku, Maui, 
were admitted in evidence as Plaintiffs’ Exhibit 
No. 25, marked and ordered filed. 

Mr. Wendell F. Crockett, Deputy County Attor- 
ney, County of Maui, was called and sworn and 
testified on behalf of the plaintiffs. 

Mrs. Harriet Bouslog was sworn and testified on 
behalf of the plaintiffs. 

List of Haoles on Grand Jury Panels, vears 19-44. 
1945, 1946, and 1947, was admitted in evidence as 
Plaintiffs’ Exhibit No. 26, marked and ordered filed. 

At 3:23 p.m., the plaintiffs rested their case. 
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Ruling on motion to dismiss made by Miss Lewis 
was reserved by the Court. 

Copy of Hawaiian Sugar Planters’ Association 
Census of Hawaiian Sugar Plantations, June 30, 
1947, ILWU Researeh Department, Hawaii Re- 
gional Office, was admitted in evidence as Plain- 
tiffs’ Exhibit No. 27, marked and ordered filed. 

At 3:37 p.m., Mr. John B. Cockett was recalled 
to the witness stand and testified on behalf of the 
defendants. 

Movie reels and album of photographs were ad- 
mitted in evidenee as Defendants’ Exhibits ‘‘H-1”’ 
to ‘‘E-5,’° marked and ordered filed. 

Plaintiffs’ Nos. 14 and 16 heretofore marked for 
identification. were admitted in evidence as Plain- 
tiffs’ Exhibits Nos. 14 and 16, marked and or- 
dered filed. 

Map of Lanai City, Lanai, T. H., was admitted 
in evidence as Defendants’ Exhibit ‘‘F,’’ marked 
and ordered filed. 

Mr. Jacob Kalua Nahinu was ealled and sworn 
and testified on behalf of the defendants. 

Photographs of employees’ homes, Hawaiian 
Pineapple Company, Lanai, T. H., were admitted 
in evidence as Defendants’ Exhibits ‘‘G-1” to ‘G- 
4,’’ marked and ordered filed. 

Photographs of employees’ homes, Hawaiian 
Pineapple Company, Lanai, T. H., were admitted 
in evidence as Defendants’ Exhibits ‘‘H-1’’ and 
‘*H-2,”? marked and ordered filed. 

Photographs of Jacob Kalua Nahinu were ad- 
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mitted in evidence as Defendants’ Exhibits ‘‘I-1”’ 
and ‘‘I-2,”’ marked and ordered filed. 

Mr. Samuel Kalua was called and sworn and tes- 
tified on behalf of the defendants. 

At 4:25 p.m., the Court ordered that these cases 
be continued to Monday, April 26, 1948, at 9:30 a.m., 
for further trial. 
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[Title of Causes. ] 
Monday, April 26, 1948 


On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Mr. Robert Grif- 
fith, Deputy Attorneys General of the Territory of 
Hawaii, and Mr. Wendell F.. Crockett, Deputy 
County Attorney, County of Maui, counsel for the 
defendants herein. These cases were called for fur- 
ther trial. 

Maps of the Hawaiian Archipelago, Maui, and 
Lanai, were admitted in evidence as Defendants’ 
Exhibits ‘‘J-1”’ to ‘‘J-3,’’ marked and ordered filed. 

At 10:05 a.m., the movie reels admitted as De- 
fendants’ Exhibits ‘‘H-1’’ to ‘‘H-4,’’ were shown. 

At 11:00 am., Mr. Andrew S. Freitas, Assistant 
Chief of Police, County of Maui, was called and 
sworn and testified on behalf of the defendants. 

Police Officer’s Commission of Andrew 8. Frei- 
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tas was admitted in evidence as Defendants’ Ex- 
hibit ‘‘K,’’ marked and ordered filed. 

Photographs, Kaumalapau Harbor, Lanai, T. H., 
were admitted in evidence as Defendants’ Exhibits 
‘‘T-1”’ to ‘‘L-3,’? marked and ordered filed. 

At 12:35 p.m., the Court ordered that these cases 
be continued to 2 p.m. this day for further trial. 

At 2 p.m., Mr. Freitas resumed the witness stand 
and testified further. 

Booklet, Maui Grand Hotel, showing map of 
Maui, T. H., was admitted in evidence as Defend- 
ants’ Exhibit ‘‘M,’’ marked and ordered filed. 

Copy of Maui Police Commission as constituted 
during the calendar years 1946 and 1947 was ad- 
mitted in evidence as Plaintiffs’ Exhibit No. 28, 
marked and ordered filed. 

Photograph, being Petitioner’s Exhibit D, in 
Equity No. 325, Second Judicial Circuit Court, Wai- 
luku, Maui, Mani Agricultural Co., Ltd., vs. ILWU, 
was admitted in evidence as Plaintiffs’ Exhibit No. 
29, marked and ordered filed. 

Mr. Henry K. Long, Jr., Captain of the Police, 
Makawao District, County of Maui, was called and 
sworn and testified on behalf of the defendants. 

Mr. John E. Seabury, Captain, Detective Divi- 
sion, County of Maui Police Force, was called and 
sworn and testified on behalf of the defendants. 

Copy of Statement taken from Abraham Make- 
kau on July 15, 1947, by Captain J. D. Seabury, 
was admitted in evidence as Defendants’ Exhibit 
‘‘N,’’? marked and ordered filed. 
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Mr. Neil Donoghue, temporary Captain, Police 
Department, assigned to the Vice Division, was 
called and sworn and testified on behalf of the de- 
fendants. 

Copy of Information, Summary Contempt Pro- 
ceedings, Second Judicial Circuit Court, Wailuku, 
Maui, T. H., against Augustine Duz, et al., was ad- 
mitted in evidence as Defendants’ Exhibit ‘‘O,”’ 
marked and ordered filed. 

At 4:39 p.m., the defendants rested their case. 

At 4:50 p.m., the Court ordered that these cases 
be continued to Tuesday, April 27, 1948, at 10 a.m. 
for further trial. 


From the Minutes of the United States District 
Court for the District of Hawaii 


[Title of Causes. | 


Tuesday, April 27, 1948 

On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Mr. Robert Grif- 
fith, Deputy Attorneys General of the Territory of 
Hawaii, and Mr. Wendell F. Crockett, Deputy 
County Attorney, County of Maui, counsel for the 
defendants herein. These cases were called for fur- 
ther trial. 

Mr. Benjamin K. Awana was recalled to the wit- 
ness stand and testified on rebuttal. 

Mr. Barcelino Pacpaco was called and sworn and 
testified on behalf of the plaintiffs. 
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Copy of the Constitution and By-Laws of the 
Oriental Benevolent Association was admitted in 
evidence as Plaintiffs’ Exhibit No. 30, marked and 
ordered filed. 

Mr. Pedro de la Cruz was recalled to the wit- 
ness stand and testified on rebuttal. 

Statement taken from Mac Masato Yamauchi be- 
fore assistant Chief of Police Freitas on Novem- 
ber 7, 1946, was admitted in evidence as Plaintiffs’ 
Exhibit No. 31, marked and ordered filed. 

At 11:20 a.m., both sides rested. 

The Court ordered that these cases be continued 
to Saturday, May 1, 1948, for argument. 


From the Minutes of the United States District 
Court for the District of Hawaii 


[Title of Causes. ] 
Saturday, May 1, 1948 

On this day came Mrs. Harriet Bouslog and Mr. 
Myer C. Symonds, counsel for the plaintiffs herein, 
and also came Miss Rhoda Lewis, Mr. Robert Grif- 
fith, Deputy Attorneys General of the Territory of 
Hawaii, and Mr. Wendell F. Crockett, Deputy 
County Attorney, County of Maui, counsel for the 
defendants herein. These cases were called for fur- 
ther trial. 

Certificate of the Treasurer of the Territory of 
Hawaii to the Amended By-Laws of the Oriental 
Benevolent Association was admitted in evidence as 
Plaintiffs’ Exhibit No. 32, marked and ordered filed. 

Copy of Letter from Maui Chamber of Commerce 
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dated April 29, 1947, to Harriet Bouslog was ad- 
mitted in evidence as Plaintiffs’ Exhibit No. 8, 
marked and ordered filed. 

One movie reel was admitted in evidence as Plain- 
tiffs’ Exhibit No. 33, to be furnished later. 

List of Filipino voters, Maui County 1946, was 
admitted in evidence as Plaintiffs’ Exhibit No. 22-A, 
marked and ordered filed. 

Plaintiffs’ Exhibits Nos. 14 and 16 were remarked 
as Court’s Exhibits Nos. 1 and 2, respectively. 

Biographical sketch, William Little Lee, First 
Chief Justice of the Hawaiian Supreme Court, was 
admitted in evidence as Defendants’ Exhibit ‘‘P,”’ 
marked and ordered filed. 

Report of the Hawaiian Commission, appointed in 
pursuance of the ‘‘ Joint Resolution to Provide for 
Annexing the Hawaiian Islands to the United 
States,’’ approved July 7, 1898; together with a copy 
of the Civil and Penal Laws of Hawaii, was ad- 
mitted in evidence as Defendants’ Exhibit ‘‘Q,”’ 
marked and ordered filed. 

Excerpt of Report No. 305, House of Representa- 
tives, Government for the Territory of Hawaii, 
re: The Judiciary of the Territory of Hawaii and 
of the New Territory after its Organization, was 
admitted in evidence as Defendants’ Exhibit ‘‘R,”’’ 
marked and ordered filed. 

At 9:50 a.m., argument was had by Mrs. Bouslog. 

At 12:05 p.m., argument was had by Mr. Crock- 
ett, followed at 12:21 p.m. by argument by Miss 
Lewis. 

At 1:01 p.m., these cases were taken under ad- 
visement. 
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In the United States District Court for the 


District of Hawaii 


Civil No. 828 


INTERNATIONAL LONGSHOREMEN’S' & 


WAREHOUSEMEN’S UNION, a voluntary, 
unincorporated association and labor union; 
TERRITORIAL COUNCIL OF INTERNA- 
TIONAL LONGSHOREMEN’S & WARE- 
HOUSEMEN’S UNION, a voluntary, wnin- 
corporated association and labor union; JACK 
KAWANO, individually and as a member of 
the ILWU and as President of the Territorial 
Council of the ILWU, DIEGO BARBOSA, 
JOHN MAILE, VICTOR DEGAMO, 
HARRY KAPENA KAOPUIKI, ISAMI A. 
NITTA, AH SING AH HO, JAMES KIA 
AIKALA, SHIGERU YAGI, BASILISO 
ARRUIZA, MIDORI ODA, SHIGEYUKI 
MATSUURA, ABRAHAM MAKEKAU, EL- 
PIDIO SIRUET, MARIANO BALDUA, 
NARCISSO SIPE and ANTONIO MENDES, 
Plaintiffs, 
VS. 


WALTER D. ACKERMAN, JR., individually and 


as Attorney General of the Territory of Ha- 
wall; INGRAM M. STAINBACK, individu- 
ally and as Governor of the Territory of 
Hawail; E. R. BEVINS, individually and as 
County <Attorney for the County of Maui; 
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WENDELL F. CROCKETT, individually and 
as Deputy to the County Attorney for the 
County of Maui; JEAN LANHE, individually 
and as Chief of Police of the County of Maui; 
CABLE A. WIRTZ, individually and as Cir- 
cuit Court Judge and Jury Commissioner of 
the County of Maui; AUGUSTINE POMBO 
and CLAUDE E. CHATTERTON, both indi- 
vidually and as Jury Commissioners of the 
County of Maui; KENNETH AULD, ED- 
WARD H. BALDWIN, RICHARD H. 
BALDWIN, EDWARD 8. BOWMER, ROB- 
ERT P. BRUCE, ALFRED S. BURNS, 
RALPH O. CORNWELL, JACK COSTA, E. 
STANLEY ELMORE, ALLAN H. EZELL, 
HENRY 8S. S. FONG, CHARLES GOOD- 
NESS, WALTER W. HOLT, IRVING 
MAEDA, H. 8. PETERSON, JOHN PLUNK- 
ETT, PAUL H. REINHART, ANTHONY A. 
TAM, CHARLES E. THOMPSON, WAI 
KEN TOM, and JOSEPH H. TRASK, indi- 
vidually and as Grand Jurors of the County of 
Maui, 
Defendants. 


Civil No. 836 


INTERNATIONAL LONGSHOREMEN’S & 
WAREHOUSEMEN’S UNION, a voluntary, 
unincorporated association and labor union; 
ANTONIO T. RANTA, individually and as a 
member of the ILWU and as President of the 
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United Sugar Workers, ILWU Loeal 142, 
JOSEPH KAHALOKULA, LEVI KEA- 
LOHA, BENJAMIN KAHAAWINUI, BEN- 
JAMIN AWANA, LEOCADIO BALDOVI, 
SOICHT DOI, YOSHIO NAGATA, LIONEL 
HANAKAHI, JACK HEO, WORCEE 190; 
DAVID KINA. GEORGE KURAHTIKO, 
CHARLES REVEIRA, TAKESHI SHI- 
MANO. JOSEPH SEBASTIN ABREU, 
RICHARD AH LEE SAM, PRANK. RB. AL- 
VARES, LAMBERT APO, WILLIAM AU- 
WELOA, ALFRED BOTEILEO, AARRT 
BOT we Lave, ANTONE CALLIDO, 
THOMAS COELHO, JOHN CORNIEL, 
JOHN CRAVALHO, DANIEL CORNIEL. 
CALIXTRO CASON, KIYOTO DOI, ERN- 
EST FEITEIRA. JAMES BERISTO 
FLORES, FRANK FRANCO, JULZO 
FRANCO, ERNEST FERNANDEZ, HIRO- 
SHI RFURUSHIMA, PULREEU FURU- 
SHIMA, ANTONE GOUVEIA, LOUIS 
HERRBEIRA, JOSEPH HU, JUAN HARA, 
JAMES F. HIGA, EDWARD GOMES JAR- 
DIN, HAE CHOO KIM, ERNEST KABA, 
JOHN KAIO, SOLOMON KEALOHA, 
MARTIN LACIO, GEORGE LINDSEY, 
GEORGE [2] MARTINS, FRED CARLOS 
MEDEIROS, CHARLES PAULOS MONIZ, 
JOHN NASCIMENTO. BUTA NAKASONE, 
KTYOTO OGATA. JOHN ORTIZ, LAW- 
RENCE TORRES PAQGHECO, ALFRED 
PERREIRA, RAPHAEL PERRY. Mad 
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UEL PERREIRA PICO, HENRY LEo- 
EOLDO PONCE, MANUEL PONGE, JO 
PETERS, JOSEPH PONCE, ROSARIO 
RAMOS, TAROICHI SASAOKA, HITOSHT 
SERA, MASAO SERA, LAWRENCE E. 
SHIROMA, FERMIN SOTO, WILLIAM 
SAKAIDA, EDWARD TAKEMURA, ROB- 
Bit TANIGUCHI, TAKEJI TOMITA, 
KIYOSHI TOSKA, ANTONE §S. VIERRA, 
and MASARU YONEDA, 
Plaintiffs, 
ey, 


WALTER D. ACKERMAN, JR, individually and 
as Attorney General of the Territory of Ha- 
wail; INGRAM M. STAINBACK, individu- 
ally and as Governor of the Territory of 
Hawai; E. R. BEVINS, individually and as 
County Attorney for the County of Maui, 
WENDELL F. CROCKETT, individually and 
as Deputy to the County Attorney for the 
County of Maui, CABLE A. WIRTZ, indi- 
vidually and as Circuit Court Judge and Jury 
Commissioner of the County of Maui; AUG- 
USTINE POMBO and CLAUDE E. CHAT- 
TERTON, both individually and as jury Com- 
missioners of the County of Maui; KENNETH 
AULD, EDWARD H. BALDWIN, RICH- 
ARD H. BALDWIN, EDWARD S. BOW- 
MER, ROBERT P. BRUCE, ALFRED S. 
BURNS, RALPH O. CORNWELL, JACK 
COSTA, E. STANLEY ELMORE, ALLAN 
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H. EZELL, HENRY S. 8. FONG, CHARLES 
GOODNESS, WALTER W. HOLT, IRVING 
MAEDA, H.S. PETERSON, JOHN PLUNKE- 
ETT. PAUL a. REINHART, ANTHONY A. 
TAM. CHARLES E. THOMPSON, WAI 
KEN TOM, and JOSEPH H. TRASK, indi- 
vidually and as Grand Jurors of the Courty of 
Maui, 
Defendants. [3*] 


Before: Biggs, Cireuit Judge. Metzger. Chief 
Judge. and Harris. District Judge. 


OPINION 
By Biggs. Cireuit Judze. 
The Nature of the Proceedings 


The two eases at bar may be sae of im one 
opinion. The general jurisdiction ef the gourt (its 
jurisdiction under Section 266 of the former Jt- 
dieial Code and under Seetion 2281 of revised Title 
23 of the United States Code, effective September 
1, 1948, aside) is alleged to be founded on the see- 
ond, third and fourth Federal Civil Riehts Acts, 
Act of May 31, 1870, 16 Stat. 140, Act of April 20, 
1871, 17 Stat. 13, and Act of Mareh 1, sien 18 Stat. 
335, 337. 8 U. S.C. A. Seetions 41 (R. S. Section 
1977), 45 (R. S. Section 1979), +4 and 6 on upon 
Seetion 24 (14) of the Judicial Code of 1911. now 
Seetion 1345 of revised Title 28 U. S. Code. and 
upen Arendments, 1. V, VI, XIV and XTX to the 


* Page mumbering appearimz a: top of page of original certified 
Tramscript of Record. 
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Constitution of the United States. Jurisdiction is 
also allegedly based upon Section 24 (1) of the Ju- 
dicial Code of 1911, now revised Title 28, Section 
1334, U.S. Code.! 

The complaints at the two numbers are quite 
similar in substance. The International Longshore- 
men’s & Warchousemen’s Union (ILWU), a vol- 
untary unincorporated association and labor union, 
is a plaintiff at each number; [4] Kawano, indi- 
vidually and as a member of the ILWU and as 
president of what was the Territorial Council of 
the ILWU, is a plaintiff at No. 828. The no longer 
existent Territorial Council of the ILWU is also 
named as a plaintiff at this number. Rania, in his 
individual capacity and as president of the United 
Sugar Workers, ILWU, Local 142, is a plaintiff at 
No. 836. Both Rania and Kawano allege, as indi- 


1At No. 828, the plaintiffs by amendment set up 
jurisdictional amount and other allegations required 
by Section 24 (1) of the Judicial Code of 1911, now 
revised Title 28, Section 13831. Similar allegations 
are contained in the original complaint at No. 836. 
Jurisdiction in the cases at bar, however, lies in the 
court by virtue of Title 8 U.S.C. Section 43 (RS. 
Section 1979), 8 U.S.C.A. Section 438, the Civil 
Rights Acts referred to above and Section 1348 of 
revised Title 28. Jurisdiction is also vested in this 
court by virtue of Section 1337 of revised Title 28. 
See the heading, ‘‘The General Jurisdiction of 
the Court’’. 

The allegations as to jurisdictional amounts con- 
tained in the amendment at No. 828 and in the com- 
plaint at No. 836 deal with losses allegedly suffered 
by the ILWU, not by any local, and by individual 
plaintiffs. Pertinent findings as to jurisdictional 
amounts are made in note’, infra. 
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eated, that they sue not only individually but in 
representative capacities on behalf of the ILWU’s 
membership of approximately 30,000 persons in the 
Territory of Hawai. The complaints assert that 
all other individual plaintiffs are residents of the 
Territory of Hawaii, members of the ILWU, and 
are daily wage earners in either the sugar industry 
ov the pineapple industry of the Territory. This 
is found to be the fact. It is asserted that all the 
individual plaintiffs at both numbers, either 
ethnologically or as a matter of mores of the 
Islands,? are ‘‘members of races other than the 
Caucasian race.’’ The particulars of these allega- 
tions were either proved o1 stipulated to. The 
races of the individual plaintiffs referred to were 
variously alleged, and proved or stipulated, to be 


wy) 


the Malayan, the Polynesian and the Mongolian, 
sub widely varying national strains, viz., Iilipino, 
Hawaiian, Hawaiian-Caucasian, Chinese, Japanese, 
Portuguese and Puerto Rican. These facts possess 
significance only in relation to the challenges and 
motions made to the jury commissioners of the Cir- 
euit Court of the Second Cireuit of the Territory of 
Hawaii and to the motions and challenges made to 
the 1947 Maui County grand jury. Most of the in- 


2This is applicable to Portuguese and Puerto 
Ricans and to persons whose ancestry contains 
either a Portuguese or a Puerto Rican strain, all 
of whom are considered by Island custom or mores 
to be non-Caueasians. 


3S8ee paragraph 2 of the stipulations of April 
22, 1948 filed at Nos. 828 and 836. 
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dividual plaintiffs are alleged, and proved or stipu- 
lated to be citizens of the United States. Some of 
the individual plaintiffs are alleged, and proved or 
stipulated to be aliens and citizens of the Philippine 
Republic, or aliens and citizens of Japan, or aliens 
and citizens [5] of other nationalities. Again we 
deem these facts to be of significance only in rela- 
tion to the attack on the jurv commissioners or 
upon the grand jury of Maw County. 

The defendants at both numbers are identical 
except that the defendant, Jean Lane, Chief of Po- 
lice of Mani County, sued individually and as chief 
of police at No. 828, is not named as a defendant 
at No. 836. The defendant, Walter D. Ackerman, 
Jy., Attorney General of the Territory of Hawaii, 
is sued individually and as attorney general. The 
Honorable Ingram M. Stainback, Governor of the 
Territory of Hawaii, is sued individually and as 
governor. EK. R. Bevins, County Attorney of the 
County of Maui, and Wendell F. Crockett, Deputy 
County Attorney of the County of Maui, are sued 
individually and as County Attorney and Deputy 
County Attorney respectively. Judge Cable A. 
Wirtz, a Circuit Judge of the Territory of Hawai, 
is sued individually and as one of the jury com- 
missioners of Maui County. The jury commission- 
ers and the 1947 grand jurors of the County of 
Maui are also sued individually and in their official 
capacities. 

Both complaints allege mutatis mutandis that 
there were strikes conducted by the ILWU in the 
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sugar and pineapple industries in the Territory; 
that in furtherance of the objectives of the strikes, 
Viz.. Improvement in wages, hours and conditions 
of employment, the individual plaintiffs engaged in 
“lawful, peaceful and constitutionally protected ae- 
tivities of speech, press and assemblage and of 
peaceful pieketing.”’ 

The complaint at No. 828 alleges that Lane, Chief 
of Police of Maui County, caused the individual 
plaintitfs (other than Kawano) to be arrested and 
charged them with violations of an aet of the Ter- 
ritory generally Known as the unlawful assembly 
and riot statute, Revised Laws of Hawai 1945, e¢. 
277, Sections 11570-11584; that the plaintiffs Bar- 
bosa, Matle, Degamo, Kaopuiki, Nitta, Ah Ho, 
Aikala, Yagi, Arruiza, Oda and Matsuura were 
charged in a complaint executed before a district 
magistrate of [6] Maui County with violations of 
the same statute; and that the plaintiffs MakeKau, 
Siruet, Baldua, Sipe and Mendes were similarly 
charged in a complaint also executed before a local 
magistrate. It is asserted also that the defendants 
Ackerman, Stainback, Bevins and Crockett have 
sought to present eruminal charges framed on the 
complaints to the grand jurors of Maui County; 
that the defendants, Pombo and Chatterton, and 
Judge Wirtz, as Jury commissioners, chose and com- 
posed Maui County grand juries in such a manner 
as to Violate the constitutional rights of the plain- 
tiffs and in violation of the laws of the United 
states and of the Territory of Hawaii. 
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The complaint goes on to recite that certain in- 


‘dividual plamtiffs (particularly designated herein- 


after) filed motions and challenges to the grand 
jury and to the methods employed in selecting its 
members for the reasons set out in the complaint, 
to be discussed hereinafter, that these charges and 
challenges were heard by the Honorable Albert M. 
Cristy, a Circuit Judge of the Territory of Hawaii, 
in mid-September 1947, but that he held the mo- 
tions and challenges to be without merit, refusing 
to disqualify or to dismiss the grand jury. The 
plaintiffs then allege that the unlawful assembly 
and riot statute is unconstitutional in that it de- 
prives them of their rights of free speech, press and 
assemblage and will subject them to criminal prose- 
cutions if they exercise their constitutional rights. 
Agham, Abraham Makekau, and thirty-four other 
additional plaintiffs were added as parties to the 
complaint by stipulation and by order of the court. 
It is alleged that these thirty-six individuals are 
held to bail under a complaint charging them also 
with violation of the unlawful assembly and riot 
statute. 

The complaint closes with the prayers, inter aha 
(1), that a temporary and permanent injunction 
issue from this court prohibiting the enforcement 
of the unlawful assembly and riot act against the 
plaintiffs and enjoining the subniission to the grand 
jury of facts relating to the plaintiffs’ actions for 
indictment based on the unlawful assembly [7] and 
Biot act; (2) that this court declare the statute to 
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be unconstitutional; (3) that we adjudge the method 
used in selecting the grand juries of Maui County 
to be unconstitutional and contrary to law and order 
the grand jury discharged; and (4) that a three 
judge court be convened pursuant to Section 266 of 
the Judicial Code of 1911, to determine the case. 
The complaint at No. 836 attacks not only the 
unlawful assembly and riot statute referred to in 
the complaint at No. 828, but also attacks the con- 
spiracy statute of the Territory of Hawaii, Revised 
Laws of Hawaii 1945, c. 248, Sections 11120-11130. 
It asserts inter alia that the defendants Ackerman, 
Stainback, Bevins and Crockett presented ‘‘pur- 
ported criminal charges alleging violation of the 
* * * unlawful assembly and riot statute and the 
conspiracy statute’ to the grand jurors of Maui 
County who returned an indictment? against the 
individual plaintiffs (other than Rania) based on 
the two statutes referred to. The complaint then 
makes the same allegations respecting the jury com- 
missioners and the means employed in selecting 
grand juries as are set out in the complaint at No. 
828 and alleges that the unlawful assembly and riot 
statute and the conspiracy statute are wneonstitu- 
tional. The complaint then goes on to assert that 
the defendants in two criminal complaints entitled 
Territory of Haawaii v. Diego Barbosa, et al., and 


‘This is No. 2365 in the Circuit Court of the Sec- 
ond Judicial Cireuit. Cf. the earlier indictment of 
October 30, 1946, Plaintiffs’ Exhibit No. 9, referred 
to hereinafter under the subheading ‘‘ Evidence’’. 
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Perritory of Hawaii v. Abraham Makekan, et al., 
pending in the Cireuit Court of the Second Circuit, 
referred to at length hereinafter under later head- 
ings, challenged the means employed to select the 
grand juries of Maui County; that these challenges 
were heard by Judge Cristy and were disposed of 
unfavorably to the defendants. It is alleged also 
that all the defendants in the criminal complaints 
referred to are plaintiffs at No. 836. 

The complaint asserts that unless the unlawful 
assembly and riot statute and the conspiracy statute 
are held [8] to be unconstitutional and void all the 
plaintiifs will be deprived of their constitutional 
rights and ‘‘that it is necessary and imperative that 
this court assume jurisdiction in the matter and 
restrain and enjoin defendants from prosccuting 
or taking any further proceedings in connection 
with that certain indictment pending in the Circuit 
Court for the Second Circuit, Territory of Hawaii, 
entitled Territory of Hawaii v. Joseph Kaholokula, 
et al., being Criminal Number 2365 * * * , in order 
that the plaintiffs shall have an impartial, represen- 
tative and democratic Grand Jury.’” 


“The complaint at No. 836 contains a paragraph 
(X XT) which is devoted in substance to the financial 
losses and alleged damage to the ILWU and to the 
individual plaintiffs. As we have stated like allega- 
tions are set up in the amendment to the complaint 
at No. 828. The financial losses in each case are 
alleged to be in excess of $3,000. In the view we 
take of the cases, insofar as jurisdiction is con- 
cerned, these allegations are immaterial. 

But, if we are wrong in our decisions, to the end 
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The complaint ends with prayers substantially 
identical with those of the complaint at No. 828 but 
the first prayer asks specifically that the defendants 
Ackerman, Bevins and Crockett be enjoimed from 
prosecuting or taking any further proceedings in 
connection with the Kaholokula indictment, Crim- 
inal No. 2365, now pending in the Circuit Court 
of the Second Circuit. 

Upon presentation of the complaints to the 
United States District Court for the District of 
Hawaii, Senior District (now Chief) Judge Metz- 
ger issued rules to show cause and restraining 
orders in the usual form. Due to circumstances [9] 
over which the court had no control, delays were 
encountered in convening a court to dispose of the 


that the causes may not have to be remanded by 
the reviewing Court for further findings, we find 
that losses resulting to the ILWU bv reason of the 
enforcement of the unlawful assembly and riot act 
of Hawaii were in excess of $3,000. We find that 
the enforcement of the statute caused a decrease 
in the memebrship of the union which loss resulted 
in the loss of dues to the union in excess of the 
amount of $3,000. 

As a matter of law these losses, since they resulted 
indirectly to the LLWU, are not cognizable as legal 
damages. 

There are no allegations in either the complaint 
at No. 828, as amended, or in the complaint at No. 
836, that individual locals of the ILWU suffered 
damages. Indeed, no local is named as a plaintiff 
in either action. 

The damages to the individual plaintiffs in either 
action are not cognizable in terms of money. 

This note and the findings contained therein are 
to be read in conjunction with those in note 1, 
supra. 
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cases. Motions were filed by the defendants in both 
cases for more definite statements, for the dismissal 
of the actions, for summary judgments, and for dis- 
missal of the actions as to particular defendants on 
the grounds of misjoinder or lack of jurisdiction. 
Upon the convening of a court of three judges argu- 
ment was had on these motions, briefs were filed 
and all were considered carefully by the court. On 
April 19, 1948 we entered an order denying the 
motions to make the claims more definite and cer- 
tain, for summary judgments and for dismissal of 
the actions. ‘lhe motions for dismissal as to par- 
ticular defendants on the grounds of imisjoinder 
or lack of jurisdiction were retained by the court 
for further consideration. At the request of the 
court, counsel entered into extensive stipulations re- 
specting many undisputed facts. Answers were 
filed. It was in effect agreed by the parties that 
the court should proceed to final hearing,® the de- 
fendants expressly reserving all their rights, in- 
cluding the right to renew every objection thereto- 
fore made by them or any of them as to the juris- 
diction of the court over the parties, the causes of 
action alleged, or in respect to any other material 


6Myr. Justice Stone and Mr. Justice Cardozo in 
their concurring opinion in Borden’s Co v. Baldwin, 
293 U.S. at p. 2138, stated, ‘‘We are in accord with 
the view that it is inexpedient to determine grave 
constitutional questions upon a demurrer to a com- 
plaint, or upon an equivalent motion if there is a 
reasonable likelihood that the production of evi- 
dence will make the answer to the questions clearer.’’ 
Such a likelihood existed in the instant cases. 
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matter. On April 23, 1948, and on successive days 
thereafter, the court heard the testimony of some 
thirty witnesses and received a very substantial 
number of exhibits. On the agreement cf counsel 
for all the parties and with the permission of the 
court, the already voluminous record was supple- 
mented with further exhibits. Briefs and requests 
for findings of fact and conclusions of law were 
filed later by the parties. [10] 


EYIDENCEH, SAVE AS TO THAT BELATIOE, 
© THE CHALLENGES TO THE Ui 
COMMISSIONERS AND THE GRAND 
JURIES OF MAUI COUNTY 


Hor the sake of clarity we deem it desirable, if 
not necessary, to break down the statement of facts 
in this opinion into two parts. The first will deal 
with the labor picture in Hawaii and the ineidents 
growing out of the strikes in the sugar and pine- 
apple industries in the Territory. We will then 
discuss the law applicable to those facts. The sec- 
ond part of the fact statement will deal specifically 
with the motions and challenges to the jury com- 
missioners and to the grand juries of Maui County. 
The second statement of facts will be found at a 
later point in this opinion and, immediately follow- 
ing it, a discussion of the pertinent law. 


The ILWU and the Labor Picture 
Hall, the Regional Director of the ILWU, testi- 
fied that in 1944 the ILWU was engaged in organ- 
izing the sugar and pineapple workers in the Ter- 
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ritory; that the ILWU, following the organizational 
work referred to, represented substantially all’ of 
the sugar workers and a majority of the pineapple 
workers in the Islands; that the ILWU had spent 
about $350,000 in the organization work and that it 
eost between $600,000 and $700,000 to administer 
the union in the course of a year and that this 
money was collected from dues-paying members. 
He stated also that as of 1943 the wages of the adult 
male workers had been fixed at $1.84 a day by the 
War Food Administrator. To this was added a 
15% bonus. At the time of the trial before us the 
approximate daily rate of pay of plantation com- 
mon laborers or plantation harvesters was ‘‘well 
in excess of $8.00 per day.’’ The witness made it 
plain that in the contracts [11] negotiated with the 
sugar and pineapple industries by the union on be- 
half of its members there were and are no provi- 
sions for the arbitration of wage issues and that no 
employer in the two industries had ever submitted 
a wage issue to arbitration, and that the point on 
which negotiations had ruptured, bringing on the 
strikes referred to, was that of pay. 

Hall testified also in substance that the enforce- 
ment of the unlawful assembly and conspiracy acts 
had necessitated a decision to terminate the pineap- 


THall stated that only about 250 workmen, 
employees of two small companies, did not become 
members of the ILWU. 


8See also Plaintiffs’ Exhibit No. 1, S.D. No. 169, 
War Food Administration, Food Distribution 
Administration, Sugar Branch, issued June 28, 1943. 


382 W. D. Ackerman etce., et al. 


ple workers’ strike. He said as well that ‘‘* * * 
during the sugar strike a considerable number of 
our members were charged with the violation of the 
Unlawful Assembly Statute, and because I was in 
consultation almost daily with the elected strike 
committee, we were informed by the workers on 
Maui that the charge had struck almost, you might 
describe it as terror into the workers involved there, 
because they felt that for carrying on legitimate 
picket activity and to face a sentence of twenty 
years meant that everything was being thrown at 
them, and the strike could not be effective.’’ He 
said in respect to a contemplated strike by long- 
shoremen, members of the ILWU, that ‘‘it would 
be in effect suicide for the union to attempt to strike 
with such a statute hanging over their heads, a 
statute that could easily be invoked and has been in 
our opinion, or where there have been minor dis- 
turbances that might have been provoked by agents 
provocateur.”’ 

Hall’s testimony stands virtually uncontradicted 
and we find his statements to be true. We think 
that we are entitled to find on this record, and we 
do find, that the ILWU, at all times pertinent to 
the instant disputes, has served and is serving as 
the collective bargaining agent for the sugar and 
pineapple workers in the Territory of Hawaii. 

The labor picture and the sociological background 
of the sugar and pineapple industries in the Ter- 
ritory of Hawaii are indeed extraordinary. Ten 
owners own half [12] of all privately owned land in 
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Hawaii.? The tendency in both industries has been 
toward larger plantations and toward the elimina- 
tion of the so-called ‘adjacent planter’? who by his 
very situation has become economically dependent 
on the larger plantation close to him. As it stated 
in the authority cited in footnote 9 supra and on 
the same page referred to in the note, ‘The land 
tenure system is quite different from that in any 
other part of the United States and is a legacy of 
the feudal system under native royalty which pre- 
ceded annexation. At that time such lands as were 
suitable for sugar cultivation were owned in large 
tracts and were, therefore, leased or purchased in 
large tracts for plantation purposes. Nearly half 
of the Jand is still leased * * * Hawaiian sugar pro- 
duction from its very inception was on a larger 
seale than is typical of mainland farming. As the 
plantations have decreased in number, the output 
of the industry as a whole has increased in value.’’ 
As the larger plantations have absorbed the smaller 
ones, a result economically though perhaps not 
socially desirable, the necessity of the majority of 
the inhabitants being employed by the larger oper- 
ating companies has increased to the point where 
the bulk of the population on the ‘‘growing”’ islands 
could not exist without such employment. More- 
over, most, if not all, of the employees live in com- 


See ‘‘Labor in the Territory of Hawaii, 1939”’, 
United States Department of Labor, Bulletin No. 
687, Table 6 and notes cited to text at page 23. This 
bulletin is Plaintiffs’ Exhibit No. 19. 
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pany houses in company towns and the tenure of 
their homes is dependent on their employment. 
Conversely, the companies cannot prosper or even 
operate without the labor, skilled and unskilled, of 
the residents of the growing islands. What has 
been said in respect to sugar growing is largely 
applicable to the pineapple industry as well. 

The raising of sugar cane and the growing of 
pineapples are the two major industries of the Ter- 
ritory of Hawaii. <A very substantial portion of 
the products of these industries moves in commerce 
to the mainland of the United [13] States. Hor ex- 
ample the raw sugar which the Territory of Hawaii 
has produced and will continue to produce in such 
vast quantities is sent almost entirely to the main- 
land for processing. These facts are common 
knowledge, of which we may take judicial notice, 
but see ‘‘Hawaii,’’ published by the United States 
Department of the Interior, January 30, 1948, at 
pp. 6 andale: 

The tendency in both the sugar and pineapple in- 
dustries, as the result of inexorable economic law 
operating against plantation owner or manager has 
been to compel them to get labor as cheaply as pos- 
sible. To this end for over a hundred years, whether 
the owner or plantation manager has been native 
king or prince, Englishman, American or German, 
he has endeavored to bring into the Islands workers 
to cultivate his fields and harvest his crops as 
cheaply as possible. The nationalities imported 
have been Chinese, Japanese, Koreans, Okinawans,,. 
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Samoans, Filipinos, Portuguese, Spaniards and 
Puerto Ricans.!0 There are even some persons of 
African or Afro-American descent on the Islands. 
The more numerous nationalities and their several 
racial backgrounds have mixed with the Americans 
of Caueasian ancestry or with the native Ha- 
walians; they have mixed very well indeed. There 
is presently little, if any, purely racial strife in the 
Territory and most of the nationalities and their 
progeny have made common cause in the interest 
of higher wages and better working conditions 
against the plantation owner or operator who is 
generally a “‘haole”’ or of the haole class or group. 
This has not always been true. See ‘‘Hawaii: a 
History,’’ Kuykendall and Day, Prentice-Hall, Inc., 
1948, at p. 275. 

A satisfactory definition of the word ‘‘haole’’ is 
hard to encompass. It was defined by a witness! 
in the instant proceedings as generally ‘‘a person 
of mainland America[n] or of northern European 
stock * * ** mot a person [14] of Portuguese, Span- 
ish or Porto Rican descent.’’ The word by simple 
dictionary definition means ‘‘white, foreign.’’! 


As an example of the wide national mixture we 
may state that one of the witnesses before this court 
testified that his nationality was ‘‘Chinese, Hawai- 
ian, Samoan and Irish’’. See transcript p. 109. 


UTestimony of Dr. John E Reinecke, Transcript 
p. 213. 


12**Tntroduction to the Hawaiian Language’’, 
Judd, Pukui and Stokes, Tongg Publishing Com- 
pany, Honolulu, Hawaii. 
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Romanzo Adams. late professor sociology at the 
University of Hawan in his book “ Interracial Mar- 
riage in Hawan,’® put a gloss on the word which 


3Published in 1937 by the Macmillan Company. 
pp. 114-6, 119. Mr. Adams wrote: 

**In continental United States the people of the 
white race take themselves for granted and ther 
classifv the others and assign them their place in 
the social order. Thev are able to ignore any pvint 
of view different from their own. In Hawaii the 
white people were. for a long time. so few that the 
Hawaiians. who took themselves for granted. named 
and placed the other peoples. Of course they had to 
place (114) the British and Americans near the 
top. but the name. haole. was Hawaiian and ii is best 
understood from the standpoint oi Hawaiian experi- 
ence. It has been necessary. therefore, in Hawaii 
for white people to see themselves somewhat as 
Hawaiians see them. Ther have accepted the Ha- 
walian designation. haole. and. of course. it has 
affected their conception of their role and their 
behavior. 

The word. haole. in the beginning meant stranger 
or outsider. It did not. at first. refer to color. but 
since nearly all of the early strangers were white 
men it came to be alii in its unmodified form 
only to white people. . 

. When white men, “mainly British and Amer- 
— came to be somewhat numerous thev occupied 
most of the important professional positions and 
they were executives and administrators, the own- 
ers of property and the initiators of policy. Of 
course there were many who occupied positions of 
minor importance. but even they were better paid 
than others and the way was more open to them for 
promotion. Thus the word came gradually to stand 
for a class of superior economneé and social status. .. 
It is reasonable to assume that the term, haole. was, 
for a long time, more significant of rank than of 
race. But as Hawaiians and part-Hawaiians in the 
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we think is correct. Mr. Adams said that the word 
referred to “‘ranhk,’? [15] rather than to ‘‘race.’’ 
Actually the ‘‘haole’’ group in Hawaii is not far 
from being co-extensive with the entrepreneur and 
land-ewning, land-eontrolling group. Specifically, 


more recent times have been learning to speak the 
English language and, with it, takine over other 
elements of American (115) and European culture, 
they are more or less coming to think in terms of 
race. 

“It must be emphasized that the term, haole, 
acquired its meaning from Hawaiian experience 
and attitudes and that its use has become current 
among all the other peoples because it stands for 
something they feel to be unique in the position of 
this group. As a local classificatory term its mean- 
ing is maintained not so much by the haole as by 
others. When some of the German plantation labor- 
ers won a better economic status the decision 
whether they were to be regarded as haole lay in 
part with the haole who might or might not give 
them social recognition, but more largelv with the 
Hawaiians and others who might or might not be 
willing to treat them as haole.’’ (116) 

‘“‘Among the European immigrants of the nine- 
teenth century the Portuguese were unique in rela- 
tion to the status achieved. Coming mainly as plan- 
tation laborers they did not as promptly improve 
their status as did the Germans and Norwegians. 
The Portuguese were much more numerous. Mainly 
they were illiterate and for a generation they were 
indifferent to schooling. In general culture they 
differed more from the haole than did most of the 
other European immigrants. Because they were 
numerous and because their status was a humble 
one for a long time, there came to be a pretty defi- 
nite mental set in relation to them. That is, they 
ieee as a separate people, the ‘ Portegee.’ ”’ 

119). ’ 
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the “*haole’* group control the companies for which 
the individual plaintiffs (except Kawano and 
Rania) m the instant eases work. The labor rela- 
tions between the land-controlling and the working 
groups are tense and have been so for generations. 
Put simply, the situation is one whieh call for mod- 
eration on both sides. Extreme measures whether 
undertaken by the employees or by the employers 
have afforded and will afford no relief. Each group 
is dependent on the other; both must regard each 
other’s rights and privileges.4 

The history of labor relations in the Territory of 
Hawaii has not been a happy one. On oceasions 
that history has been bad indeed. It is certain that 
the 1924 strike of Filipino laborers and its attend- 
ant circumstances brought great strain to labor rela- 
tions in the Territory and caused very substantial 
damage to them. In the eyes of the plantation own- 
ers and operators this strike was unjustifiable. It 
culminated in a riot at Hanapepe on the Island of 
Kauai in which four policemen and sixteen Fili- 
pinos were killed and a number of other persons 
wounded. Sixty of the seventy-six participants, 
who were laborers, were sentenced to prison terms, 
most, if not all. of them having been indicted under 
the unlawful assembly and riot act. Two of the de- 
fendants were sentenced to four years and eleven 


“For additional material on this vital subject see 
“An Island Community’’, Lind, The University of 
Chieago Press. 1938, Movants’ Exhibit No. 4 and 
‘Hawaiian Americans", Burrows. Yale University 
Press, 1947. 
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months imprisonment; fifty-eight were sentenced 
to four years imprisonment and sixteen were acquit- 
ted. See The Hawatian Annual for 1925, and the 
Honolulu Star-Bulletin, issues of September 9, 10, 
11, 12 and 23, issues of Oetober 10, 27 and issue of 
November 8, 1924. 

An extraordinary feature of the prosecutions was 
the fact that the territorial government was appar- 
ently without funds to conduct them and accepted 
the support of the [16] Hawaiian Sugar Planters’ 
Association to pay special prosecutors. See the 
Honolulu Star-Bulletin of September 13, 1924. 
There was in effect an arcing of law enforcement 
from the regularly constituted territorial authori- 
ties to prosecuting attorneys employed, albeit in the 
name of the Territory, by the planters. The em- 
ployment of special prosecutors has met with the 
approval of the Territorial Courts not only in eases 
involving labor disputes but in other criminal cases 
as well. It is an undesirable custom of long stand- 
ing whereby on oceasion the administration of 
public justice has in effeet been brought into the 
hands of the private property owner. It has oe- 
curred most frequently, perhaps, in criminal eases 
erowing out of such labor disputes as the Hanapepe 
incident. See Territory v. Soga, 20 Haw. 71. As 
to eases not involving labor disputes see Territory 
v. Robello, 20 Haw. 7, and Territory v. Chong Chak 
Lai, 19 Haw. 437. 

The faets stated in the foregoing paragraphs are 
notorious and we take judicial notice of them since 
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they occurred within this jurisdiction. Contempor- 
aneous accounts may be employed by the court on 
analogy to refreshing recollection. See Brown v. 
Piper, 91 U.S. 37, 42. It is interesting to note the 
Territorial law on this subject. See The Estate of 
His Majesty Kamehameha IV, 2 Haw. 715, 718, and 
Bishop v. Mahiko, 35 Haw. 608, 618-624. We think 
that the Filipino workers’ strike and its attendant 
circumstances resulted in the amendment to Section 
4351 of the Revised Laws of Hawaii 1925, effected 
by the Act of March 15, 1929 (Laws of the Terri- 
tory of Hawaii, Regular Session 1929, Act 4, p. 3) 
whereby the term of imprisonment which could be 
imposed for violation of the unlawful assembly and 
riot act of Hawaii was raised from five years to 
twenty years and we so find. The sentences of the 
convicted strikers had expired just as the Legisla- 
ture convened in 1929 and there was evident fear 
that when these men returned to their people on 
Kauai some form of demonstration or labor trouble 
might result. The unlawful assembly [17] and riot 
act of the Territory of Hawaii is discussed at length 
under a later heading of this opinion. 


The Ineidents Which Led to the Instant Suits 

The complaints and the indictments referred to 
in the pleadings and evidence in the cases at bar 
grow out of a number of occurrences, some involy- 
ing a measure of violence, which arose in turn from 
strikes in the sugar and pineapple industries. The 
first occurrence, upon which the defendants in the 
cases at bar lay considerable emphasis, took place 
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at Paia on the Island of Maui and is referred to by 
common agreement as the ‘‘ Paia ineident.’’? Others 
took place on the Island of Lanai (part of Maui 
County), one at the Kaumalapau harbor and wharf, 
the loading place for Lanai City, another occurring 
at or near Lanai City itself. These are generally 
described as the ‘‘Lanai incidents.’’ There were 
other occurrences (some on the Island of Oahu) 
germane to the issues of the law presented by the 
instant cases and certain of these will be discussed 
hereinafter. <A strike of the sugar workers in the 
Territory of Hawaii commenced on September 1 
and lasted until November 19, 1946.15 This strike 
in effect was won by the union. A strike of the 
pineapple workers of the Territory commenced on 
July 10 and continued to and including July 15, 
1947. This strike was lost by the union primarily 
because of the enforcement of the unlawful as- 
sembly and riot act. 


The Paia Incident 
We will deal first with the Paia ineident which 
occurred on October 16, 1946 while the sugar work- 
ers’ strike was in progress. Maui Agricultural 
Company is a sugar company having its mill at 
Paia on the Island of Maui, Maui County. A publie 


IsHixcept at the Pioneer Mill Company, Lahaina, 
where the sugar workers’ strike continued until 
January 2, 1947. It is asserted that the strike con- 
tinued until the day last mentioned because of the 
refusal of the company to reinstate certain strikers. 
The point is immaterial in the decision of the 
litigations. 
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highway known as Baldwin Avenue lies between the 
company’s office and its mill. Prior to [18] October 
16, 1946 there had been extensive picketing of the 
company’s mill with but little, if any, police inter- 
ference. The hour set for the commencement of 
mill operations on the day the incident occurred 
was 7:00 A.M. Before the mill whistle blew, five 
persons, long-time residents of Miaui and union men 
who had gone out on strike, appeared on the scene, 
desiring to return to work. One of them, Moniz, 
on the previous day had requested of Captain Long 
of the Paia police detail protection in getting 
through the pickets to go to work. After receiving 
this request Long had followed Moniz across the 
street to the picket line in front of the mill but the 
pickets stood shoulder to shoulder and would not 
let Moniz through though requested to do so both 
by him and by Long. Moniz then said that he was 
coming back “‘to go to work tomorrow.” 

Long reported this matter to Assistant Chief of 
Police Andrew Freitas and on the following day, 
the 16th, Freitas went to the scene with additional 
men of the regular police force from the Wailuku 
District. When the police arrived ‘‘orderly picket- - 
ing’’16 was going on. There was a line on the mill 
side of the street in double column. A few minutes 
after 6:45 A. M. the line at the mill entrance was 
increased to four columns, the number of pickets 
being between three and four hundred. After cer- 
tain preliminary conversations between members 


16So described in the defendants’ brief. 
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of the ILWU, ixealoha,!” Joseph Kaholokula,!® and 
others, respecting the entry of the five workmen to 
the mill it was stated by Kaholokula that if the five 
men tried to cross the picket line, ‘‘police or no 
police’’, there would be violence and bloodshed. 
When the mill whistle blew the five men started 
across the street toward the mill entrance escorted 
by the police. Nelson Souza, one of the men seeking 
admittance, was ahead with Captain Long beside 
him. About two hundred of the pickets left the 
picket line and converged, blocking the road and 
the mill entrance. Souza tried to get through the 
line at the point where Awana!? was but the latter 
braced himself and the mass of union men, without 
using their hands, pushed the group seeking 
entrance to the mill back about five feet. At this 
point both Freitas and Kaholokula called out that 
the men should stop the fracas, be quiet and listen. 
Freitas then read to the crowd Section 11773 of the 
Revised Laws of Hawaii 1945,2° which provides a 


17Kealoha was not an employee of the Maui Agri- 
eultural Company. He had come to Paia the pre- 
vious day from Honolulu. He was, apparently, a 
kind of special agent of the ILWU. 


Whose first cousin, William Kaholokula, was 
one of the five men who sought admittance. 


19One of the plaintiffs at No. 836 and subse- 
quently a defendant in proceedings in the Circuit 
Court of Maui County, Second Circuit, as will 
appear in this opinion. 


20Section 11773 is as follows: ‘‘Any person who 
shall loiter, or loaf, or idle upon any public high- 
way. street, or sidewalk, thereby impeding or ren- 
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ao) 


rather substantial penalty for ‘‘Loitering.’’ There- 
after, a second attempt was made by the five men 
and the police to get through the line of union men 


dering dangerous the passagQ@e of pedestrians or 
others lawfully using the public highway, street 
or sidewalk, or thereby in any way imperiling the 
public welfare or thereby tending in any way to 
cause a breach of the peace, is guilty of a petty mis- 
demeanor and upon conviction thereof shall be 
punished by a fine of not less than $25 nor more 
than $250 or imprisoned for not less than thirty 
days nor more than ninety days or by both fine and 
imprisonment. ”’ 

The statute is very similar in tenor to that (Laws 
of the Territory of Hawaii, 1929, Act 256, Section 
1, p. 351) held unconstitutional in Territory of 
Hawaii v. Anduha, 9 Cir., 48 F’. 2d 171. The Act of 
May 8. 1929 provided in pertinent part, ‘‘Any per- 
son who shall habitually loaf, loiter and/or idle 
upon any public street or highway or in any public 
place, shall be guilty of a misdemeanor, and upon 
conviction thereof be punished by a fine of not more 
than $100 or by imprisonment for not more than 
one year or by both such fine or imprisonment.”’ 

There is a conflict in the testimony as to whether 
Freitas read Section 11773, the so-called ‘‘Loiter- 
ing’ law, or whether he read Sections 11574-11584 
of the Revised Laws of Hawaii 1945, or perhaps 
only Section 11570 thereof, dealing with ‘‘ Riots and 
Unlawful Assemblies’’, the unlawful assembly and 
riot act of the Territory of Hawaii. Freitas testi- 
fied that he read Section 11773, the ‘ Loiteringe”’ 
act; Awana testified that Freitas read from the un- 
lawful assembly and riot act and the trespass stat- 
ute, Section 11751. Counsel for the plaintiffs con- 
tend that Section 11771, dealing with vagrants, beg- 
gars, pickpockets, etc., was also read and it is 
pointed out that the ‘‘Loitering’’ law was not 
included in a small mimeographed copy of certain 
laws prepared by the police apparently in view of 
the strike situation. We find that Freitas named 
correctly the section which he read. 
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and into the mill. Awana, who previously had kept 
his arms on his breast, this time stretched them out 
to enlarge the barrier. No blows were struck but 
the group of five workmen and the police were 
pushed ten to twelve feet back across the avenue. 
Freitas asked the five workmen if they desired to 
try to get into the mill again and they replied that 
they did not wish to make a third attempt. Freitas 
then informed the union men that the attempt to 
put the five workmen into the mill was over, and 
he and Kaholokula had breakfast together and in 
fact exchanged congratulations that the incident had 
come to an end without physical injury to anyone. 

After this occurrence picketing continued at Paia 
until the issuance by the Circuit Court of the Sec- 
ond Circuit of an ex parte temporary injunction in 
Maui Agricultural Company, Limited v. Interna- 
tional Longshoremen’s and Warehousemen’s Union, 
et al., Equity No. 325, limiting even peaceful picket- 
ing to three persons, the court stating in its opinion 
that picketing should be so restricted because of 
the territorial statute relating to unlawful assembly. 
See pp. 91-2 of the transcript of record in the ap- 
peal in the case of International Longshoremen’s 
Union v. Wirtz,* 

F. 2d, in the United States Court of Appeals for 
the Ninth Circuit. Logically, under the provisions 
of the statute as they will appear hereinafter, Judge 


*No. 11568, decided September 29, 1948. 
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last named were not present during the occurrence 
of the Paia incident. But it is to be noted that 
Tomita, Nishimura and Matsui were under indict- 
ment, charged with violation of the unlawful 
assembly and riot act for more than a year before 
the Supreme Court of Hawaii held the indictment to 
be invalid for reasons stated hereinafter. See Terri- 
tory of Hawai v. Kaholokula, et al., 37 Haw. 625. 
See also the facts relating to the finding of the 
indictment of December 2, 1947 under the next head- 
ing of this opinion. Roy Yasunaga, who also was 
named in the first indictment, was omitted in the 
second. No reason for the omission is supplied by 
the record. It is probable that he also, though 
arrested because of the Paia incident, took no part 
therein. 

The facts last stated are of importance because of 
the very wide net which the police and prosecuting 
officers of Maui County threw about the workers 
who were on strike. This pomt will be amplified 
when the first Lanai incident is discussed. The 
arrests following both the Paia incident and the - 
first Lanai incident were in fact made in mass. 

It is desirable to point out here that Freitas and 
the other police officers had no intention of invoking 


2365 was returned bv the 1947 grand jury of the 
Second Judicial Circuit (Maui Countv) of the 
Territory of Hawaii. This is Exhibit E to the com- 
plaint at No. 836. Exhibit No. 9 incorrectly bears 
a stamped number ‘‘2365’’. The indictment returned 
on December 2, 1947 by the Maui County 1947 grand 
jury (Exhibit E to the complaint at No. 836) is 
actually No. ‘'2365”’. 
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prosecution of the strikers under the unlawful 
assembly and riot statute of the Territory at the 
time of the happening of the Paia incident or until 
they had conferred with Deputy County Attorney 
Wendell F. Crockett of Maui County to determine 
the form which the complaint should take. We find 
Assistant Chief of Police Freitas to be a most 
credible witness and we accept his testimony with 
but one minor exception as indicated in note 235, 
infra. He stated that in Maui County complaints 
are prepared by the police and are taken to the 
County Attorney's office for perusal. Freitas stated 
that Mr. Crockett instructed him to make up the 
complaint in question “‘to read unlawful assembly”’. 
While we recognize the duty of a prosecuting officer 
to determine the form and the substance of a com- 
plaint, the invocation of the unlawful assembly and 
riot statute possesses unusual significance when 
viewed in the hght of other pertinent circumstances 
of the cases at bar.2> [23] 


Facts Relating to the Testing of the Constitution- 
ality of the Unlawful Assembly and Riot Stat- 
ute by Kaholokula and Others. 


The defendants named in the indictment of Octo- 
ber 30, 1946, Joseph Kaholokula, et al., contested 


251Tt should be pointed out that prior to the oc- 
currence of the Paia incident there had been but 
few (probably but four) arrests arising in con- 
nection with the sugar workers’ strike. All had 
been made at Lahaina for minor offenses. One was 
for assault and batterv when a member of the union 
struck a supervisor. The second arrest was for 
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the validity of the unlawful assembly and riot act 
and the sufficiency of the indictment in the Circuit 
Court of the Second Circuit. When these issues 
were decided unfavorably to them in that court they 
took an appeal to the Supreme Court of Hawaii. 
This appeal was possible by virtue of Section 9531, 
Revised Laws of Hawaii 1945, which provides for 
an appeal of an interlocutory order of a nisi prius 
court. The Supreme Court on November 26, 1947 
held the statute to be constitutional but ruled also 
that the indictment was insufficient in that it con- 
tained no allegations of ‘‘the acts done or actually 
begun to be done in furtherance of the unlawful 
assembly.’’ See Territory of Hawaii v. Kaholokula, 
et al., supra, 37 Haw. at p. 642. It should be noted 
that the Supreme Court of Hawaii held also that a 
riot is an offense under the act though no order to 
disperse, by proclamation or otherwise, has been 
given or made. See Id. at pp. 638-9. Kaholokula 
and all of his co-defendants in the indictment of 


malicious injury when a union man was accused 
of closing an irrigation ditch. The last two arrests 
were made when two union members were charged 
with pulling the ignition wires from the distributor 
of a supervisor’s automobile. 

See transcript in the cases at bar, pp. 363-4. Cf. 
p. 116 and pp. 131-2. Freitas’ testimony at pp. 363-4 
respecting the arrest of MacMasato Yamauchi seems 
to have been in error. See the indictments, Plain- 
tiffs’ Exhibit No. 6, which charge Yamauchi with 
offenses which took place on November 6, 1946. 
See also Plaintiffs’ Exhibit No. 31, Freitas’ exami- 
nation of Yamauchi which recites the same date. 
The Yamauchi incident is discussed at a later point 
in this opinion. 
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October 30, 1946, except Pias, deceased, and four 
others, Matsui, Nishimura, Dondo Tomita and Yas- 
unaga, were reindicted by the 1947 erand jury of 
the Circuit Court of the Second Circuit, at No. 
2365, for breach of the unlawful assembly and riot 
statute in count 1, and for conspiracy to commit a 
felony, third degree, in count 2. Masao Sera was 
also named in the second indictment. It should be 
noted that there had been no remittitur by the Su- 
preme Court to the Cireuit Court in the Kaholokula 
case referred to before Kaholokula, his former 
co-defendants and one additional defendant, were 
indicted by the 1947 Maui County grand jury for 
offenses growing out of the Paia incident. These 
facts must be referred to again at a later point of 
this opinion. The prosecution of Kaholokula and 
his co-defendants under the new indictment has not 
been proceeded with because of the temporary 
restraint issued by this court at No. 836. 


The Yamauchi Incident. 

Mac Masato Yamauchi, a carpenter employed at 
the Pioneer Mill Company, Ltd. at Lahaina, was 
also charged with violation of the unlawful assembly 
and riot statute. See the two complaints against 
Yamauchi and others, Plaintiffs’ Exhibit 5. Yama- 
uchi’s actions were a contributing, if not the pri- 
mary, cause of an assault and battery upon certain 
other employees of Pioneer who were set upon by 
a large number of other strikers in order to prevent 
further irrigation from an irrigation ditch. The 
complaint states that the offenses occurred on 
November 6, 1946. Yamauchi and those who alleg- 
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edly acted under his orders were named by the 1946 
Maui County grand jury in two indictments 
returned on December 12, 1946. The first indict- 
ment, numbered 2379, Plaintiffs’ Exhibit No. 6, con- 
tained three counts, ‘‘Riot’’, ‘‘Conspiracy-Third 
Degree’’ and ‘‘Assault and Battery’’. The second 
indictment, numbered 2380 but also designated as 
Plaintiffs’ Exhibit No. 6, contained similar counts. 
Yamauchi pleaded nolle contendere to the assault 
and battery charges, and the other charges, riot and 
conspiracy, were nolle prossed. 


The Lanai Incidents. 

While the Kaholokula case was pending in the 
Supreme Court of Hawaii there occurred the inci- 
dents on the Island of Lanai referred to in the com- 
plaint at our No. 828. The individual plaintiffs at 
No. 828, other than Kawano, were employed by the 
Hawaiian Pineapple Company at or near Lanai 
City, Maui County, at the times when the incidents 
occurred. We will deal immediately with that Lanai 
incident which occurred first. 

The Hawaiian Pineapple Company owns the Island 
of Lanai. The Island is entirely populated by em- 
ployees of the company and their families, totaling 
about 4000 persons. See ‘‘Hawaii’’, p. 11, published 
by the United States Department of the Interior, 
supra. The company maintains a wharf at Kauma- 
Japau Harbor about seven miles distant from Lanai 
City to the end that the pineapples harvested on 
its plantations in and about Lanai City may be 
shipped to market. Pineapples are brought from 
the fields in specially constructed bins ready to be 
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loaded on a pineapple barge when one is brought to 
dock. On the day of the incident, July 14, 1947, 
about eleven’ bins of pineapples, picked before the 
strike on the plantations of the Hawaiian Pineapple 
Company and brought to Kaumalapau Harbor, lay 
on the dock. The company intended to transship 
them to a barge which was about to be brought into 
the harbor. A white line, a kapu2’ line, had been 
painted on the land side of the road to designate the 
outer boundary of the company’s property.22 Kapu 
signs were posted along this line. About 3:00 P. M. 
there were fifteen or sixteen men near the wharf, 
sitting on the sea wall. About 3:30 P. M. truck loads 
of union men began to arrive at the wharf until 
there were about three hundred present. There was 
some picketing. About 4:00 P.M. the expected barge 
came in and was secured to the wharf. The picket- 
ing which had ceased temporarily began again 
headed by five union ‘‘picket policemen’’, one of 
whom was Diego Barbosa.2? While this was going 
on employees of the company, who ordinarily 


26Tt should be noted that the customary load for 
a barge is 152 bins of pineapples which are usually 
shipped for canning within forty-eight hours after 
picking lest they turn sour. 


27The Hawaiian word kapu means ‘‘forbidden’’. 
See ‘‘Introduction to the Hawaiian Language’’. See 
note 12, supra. 


28See Defendants’ Exhibits C-1, 2 and 5. 


23Sometimes referred to in the testimony as 
‘“Gigo’’. See for example p. 40 of the testimony 
before Young Wa, Acting Magistrate, designated in 
note 34, infra, as the ‘‘ Lanai transcript.’’ 
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worked in supervisory capacities and who were non- 
union men, began to take positions on and about 
the bins, obviously with the intention of loading the 
pineapples on the barge. Among these employees 
were Harrington and Johnson. Another supervisory 
employee, Fernandes, started to operate the crane. 

Barbosa ran toward the pineapple bins and across 
the kapu line, signaling for the other men to follow 
him. All the men, as they crossed the kapu line, 
according to Freitas’ testimony, yelled at the tops 
of their voices. Some of them mounted the bin on 
which Johnson and Harrington were working. 
Johnson escaped without injury but Barrington was 
punched and beaten about the head and body as was 
demonstrated by the motion picture film shown to 
this court.2° The men who mounted the bins, broke 
them open and threw pineapples at the men on the 
tug and the barge. The supervisor, Fernandes, who 
had started to operate the crane, ran away pursued 
by at least fifteen men who punched at lim. He was 
chased down a stairway to a lower portion of the 
wharf where he fell or jumped into the water. As 
he swam away his attackers threw pineapples at 
him, though none of these actually struck him. An- 
other non-union employee, Charles Marquis,?! was 
also forced into the water but reached the protection 
of the barge. Freitas had only five police officers 
with him. He told Barbosa to call off his men, say- 
ing that the work would stop. Barbosa called the 


Defendants’ Exhibit E-1. 


31Referred to in the transcript before this court 
as ‘‘Makees’’. See p. 355. 
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men back to the sea wall or road. The incident 
lasted about five minutes, the barge then leaving the 
pier. 

Motion pictures were taken at the wharf by a 
police officer, by an engineer and draftsman em- 
ployed by the Hawaiian Pineapple Company, and 
by a school principal. Stills were printed in Hono- 
lilu from the motion picture negatives. Some arrests 
for participation in the incident were made on the 
basis of reports by the police officers who were pres- 
ent and eleven persons, including Barbosa, were 
named in a criminal complaint, dated July 16, 1947, 
based on the unlawful assembly and riot act.32 On 
August 1, 1947, about two weeks after the incident, 
a complaint was filed against Agliam and fifty-one 
additional defendants.23 This complaint also was 
based on the unlawful assembly and riot Act?! and 
will be referred to hereinafter from time to time as 
the Agham case. Before the preliminary hearing in 


328ee Exhibit D attached to the complaint at our 
No. 828. 


33See item 5, par. 7, stipulation 4/23/48 at our No. 
828. 


34See the complaint attached to the record of the 
proceedings before Young Wa, acting District Mag- 
istrate of the District of Lanai ‘‘On the Prelimi- 
nary Hearing had by the Plaintiffs Agliam and 
Others .. .’’, admitted pursuant to the stipulation 
at No. 828, paragraph 7 (item 5) and paragraphs 
8 and 9. We refer to this transcript as the ‘‘ Lanai 
transcript’’. 
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the District Court® four persons were dropped*6 
and after the preliminary hearing, the names of 
twelve more defendants were removed from the 
Agliam complaint.2’ The remaining thirty-six were 
held for action of the Maui County grand jury. The 
grand jury has not yet acted in respect to the case 
of Barbosa, et al., due to the restraining order issued 
by this court at No. 828, or in respect to the case of 
Agliam, et al. 

Assistant Chief of Police Freitas testified on 
cross-examination in this court that a number of 
pictures were taken at the harbor both before and 
after the incident as well as during it. He was asked, 
‘‘Isn’t it true that a large number of pictures were 
taken after everything was pau [finished]? He 
replied, ‘‘Yes, there were pictures taken after- 
wards.’’ We find it to be a fact that a number of 
persons came to the scene presumably out of cur- 
iosity after the incident was over. Freitas testified 
that ‘‘all these pictures’’ were used in compiling the 
list of names in the complaint sworn to by him be- 
fore the magistrate. [28] One individual, Aki, was 
present during the incident but took no part in it. 


35The District Court on occasion is a committing 
magistrate’s court wherein defendants may be held 
for the Cireuit Court. See Sections 9671-9688, 
Revised Laws of Hawaii 1945. The Circuit Court 
is the nisi prius or trial court which must sit with 
a jury in criminal cases unless a jury be waived. See 
Sections 9631-9657 and Section 10, 825, Revised 
Laws of Hawaii 1945. 


36See Lanai transcript, 8/6/47, p. 1. 
37Lanai transcript, 8/28/47, p. 126. 
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He was arrested nonetheless. He was not a mem- 
ber of the ILWU at the time. A police officer, Lieu- 
tenant Madeiros, told Aki that he was surprised that 
he was arrested at all as he was not a union man. 
Aki was quickly discharged from custody. 

It will be observed that sixty-three persons were 
subjected to criminal process by reason of the Lanai 
incident and that only forty-seven of them were 
finally held for action of a grand jury. Again the 
law enforcement officers of Maui County threw a 
very wide net.28 The Deputy County Attorney for 
Maui County as before instructed Freitas to cause 
the complaints to charge violations of the unlawful 
assembly and riot act. 

Barbosa and the others named in the complaint, 
Exhibit D attached to the complaint at our No. 828, 
filed certain motions and challenges to the 1947 
Maui County grand jury.2? This matter must be 
referred to again at a later point in this opinion. 


38As to persons wrongfully arrested the case of 
Shigeto Minami may perhaps be deemed to be 
typical. Minami, who was working for the research 
department of the Hawaiian Pineapple Company, 
and was not a member of the union, albeit he ceased 
work on July 10, 1947 when the union men struck, 
went to Kaumalapau Harbor from Lanai City to go 
swimming with some friends on the day of the inci- 
dent, remaining there only until about one o’clock 
in the afternoon, leaving about three hours before 
the incident started. He seems to have been photo- 
graphed by the police, was subsequently arrested 
under the complaint alleging unlawful assembly and 
riot and was compelled to make bail in the amount 
of $100. After approximately five appearances be- 
fore a magistrate he was discharged. 


39See par 10, stipulation, 4/23/48, at our No. 828. 
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The Kalua Incident at Lanai City 

The second incident on the Island of Lanai‘ 
occurred early in the morning of July 15, 1947. Its 
victims were Jacob Kalua Nahinu and Sam Kalua.#! 
Both roomed in House No. 7 in Block 33, Lanai 
City, and were truck drivers [29] employed by the 
Hawaiian Pineapple Company. Neither had gone 
out on strike. Shortly after 5:30 a.m. twenty to 
twenty-five persons, most of whom must be assumed 
to have been strikers since they were headed by 
‘‘union police’? with arm bands, proceeded to ad- 
minister a severe beating to Jacob and when his 
brother, Sam, attempted to rescue him, he too was 
beaten.” Jacob was caught between the house and 
the communal washroom. The Kalua brothers were 
able to identify only five persons who were arrested 
on a complaint made the same day. The persons 
arrested were Abraham Makekau® and four others. 
They were committed to await action of the grand 
jury. This complaint also was based upon the un- 


40The Island of Lanai hes off the larger Island of 
Maui and, as already stated, is included in Maui 
County. 


4lhese two men are brothers albeit they possess 
different surnames. They will be referred to from 
time to time in this opinion as the ‘‘Kalua broth- 
ers.’”’ 

42See the pictures taken of Jacob following the 
beating. Defendants’ Exhibit I, 1 and 2. 


43See Makekau’s statement made before Assistant 
Chief of Police Freitas on July 15, 1947, Defend- 
ants’ Exhibit N. 

44Attached to the amendments to the challenges 


and motions to the Maui County grand jury, as 
Exhibit G at our No. 828. 
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lawful assembly and riot act. The prosecution of 
Makekau and his co-defendants has not been pro- 
ceeded with by reason of the restraint issued by this 
court at No. 828. 

Makekau and his co-defendants joined with Bar- 
bosa and his co-defendants in filing the motions and 
challenges to the 1947 Maui County grand jury as 
mentioned in the last paragraph of the preceding 
sub-heading. 


Incidents Occurring in and About the City and 
County of Honolulu During the Pineapple 
Workers’ Strike 

There was testimony that one Sibolboro and seven 
others were arrested for obstructing a highway in 
the City and County of Honolulu on July 18, 1947. 
Sibolboro lay down in front of a truck, preventing 
it from proceeding on the highway. He was sen- 
tenced to six months’ imprisonment but sentence 
was suspended. Highty-three other persons were 
also arrested as the result of another incident in 
the County of Honolulu on the same Sunday and 
eharged [30] with obstructing a highway at Tur- 
ner’s Switch. These charges were later nolle 
prossed.* 

Exeessive Bail 

In numerous instances the bail required of the 

defendants, plaintiffs herein, in criminal proceed- 


45The defendants objected to the testimony re- 
ferred to under this heading and, after it was pre- 
sented, moved to strike it ont. We will deny the 
motion to strike since we deem the evidence to be 
pertinent. 
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ings growing out of the strikes, seems to us to have 
been so large as to be excessive. Pedro De La Cruz 
testified that he was president of Local 152 and had 
the duty of making bail with union funds for union 
members charged with the violations of law herein- 
before referred to in this opinion. He testified that 
Makekau and the four others arrested with him 
and charged with unlawful assembly and riot were 
required to make bail in the amount of $1,000 
apiece ;6 that Diego Barbosa and one of the ten 
other persons arrested with him for violation of the 
unlawful assembly and riot act were required to 
give bail in the amount of $1,000 apiece; three of 
them were granted bail in the amount of $500 
apiece; and the remaining defendants were granted 
bail in the amount of $250 apiece.47 It should be 
noted that Shigeto Minami, who had nothing to do 
with the Kamaulapau Harbor incident, save his ap- 
pearance at the scene perhaps three hours before 
the incident occurred, was held in bail of $100, 
though released after subsequent hearings.*® 

Even in the Makekau ease, growing out of the 
assaults on the brothers Kalua, bail set in the 
amount of $1,000 a defendant seems too high. The 
requirement of bail in such an amount for an as- 
sault and battery would seem to be unusual even 
on the eastern and western seaboards of the United 
States. There is but little chance for a defendant 


46See transcript before this court at p. 138. 
471d. pp. 139-140, 145-146. 
481d. at p. 52. See note 38, supra. 
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under bail to escape from the Territory of Hawaii 
or even from Maui County by reason of geographi- 
eal isolation. [31] 


The Use of the Unlawful Assembly and 
Riot Statute 

It will be observed that the unlawful assembly 
and riot statute has been extensively, and indeed 
almost continuously, invoked by the law enforee- 
ment officers of Maui County against members of 
the ILWU during the course of the sugar and pine- 
apple strikes; indeed, on occasions and under cir- 
cumstances, for example those in connection with 
the Kalua brothers and the Yamauchi incidents, 
when the invocation of the statute seems inappro- 
priate. The record demonstrates a leaning on the 
part of the law enforcement authorities of Maui 
County toward the use of the unlawful assembly 
and riot act when a statute like the assault and bat- 
tery act, Chapter 239, Sections 11050-60, Revised 
Laws of Hawaii 1945, would, we think, have been 
employed if the motive for prosecution had been 
only the maintenance of good order in the commu- 
nity and the punishment of minor law breakers. 
Certainly, the penalty provisions of Chapter 239 
must be deemed to be adequate for those purposes. 

Wendell F. Crockett, Esquire, the Deputy County 
Attorney of Maui County and a defendant at both 
Nos. 828 and 836, testified before this court. We 
found him to be a most credible and intelligent wit- 
ness. He was asked‘? by the attorney for the plain- 


49Transecript at pp. 282-3. 
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tiffs, ‘‘In your experience of thirty years as deputy 
county attorney for the County of Maui, have vou 
ever prosecuted any person for unlawful assembly 
and riot except as it grew out of a labor dispute?” 
He replied: ‘‘To my recollection except for the 
present cases, there was only one case prosecuted in 
the County of Maui for unlawful assembly, and that 
grew out of an alleged kidnapping that took place 
during a labor dispute.”"’ We have found but one 
reported case in which the unlawful assembly and 
riot act was invoked in a case which did not involve 
a labor dispute. This is Republic of Hawaii v. Car- 
valho, 10 Haw. +46, which involved a riot among 
Portuguese members of the island community. This 
case, as indicated. was [32] prior to annexation and 
occurred during the life of the Republic of Hawaii. 

No evidence was offered by the defendants to 
rebut Mr. Crockett’s testimony on this very impor- 
tant point. Since one of the major issues in the 
instant cases is the good faith of the prosecutions 
instituted against the individual plaintiffs by the 
Territory under the unlawful assembly and riot act, 
had rebutting testimony been available. assuredly 
it would have been brought forward by the able at- 
torneys for the defendants; evidence, not only as to 
the unlawful assembly and riot act being employed 
against groups other than labor groups in Maui 
County but in any other part of the Territory of 
Hawaii as well. In the absence of such rebutting 
testimony we are entitled to find and we do find, 
that the unlawful assembly and riot act has been 
emplored by the Territory only against labor 
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groups, in labor disputes, at least for the last three 
decades. 

Mr. Crockett testified also that he would proceed 
with the prosecutions of the plaintiffs as soon as 
circumstances would enable him to do so. 


THE LAW, SAVE THAT RELATING TO THE 
MOTIONS AND CHALLENGES TO THE 
JURY COMMISSIONERS AND GRAND 
JURIES OF MAUI COUNTY 


The challenges to the grand jury commissioners 
and to the grand juries of Maui County, as we have 
said, will be treated under a later heading since 
these subjects are separated to a considerable de- 
gree from the facts and the law relating to the inci- 
dents hereinbefore referred to and to the unlawful 
assembly and riot act and the conspiracy statute 
of the Territory. We will deal first with our au- 
thority to sit as a three-judge court pursuant to the 
authority of revised ‘Title 28, and then with the 
attacks on the constitutionality of the two territorial 
statutes last referred to. [33] 


As to Our Authority to Sit as a Court of Three 
Judges Under Section 2281 of Revised Title 28, 
U.S. Code, or as a Court of Three Judges 
Sitting En Bane 

We state in limine that we are of the opinion that 
the provisions of revised Title 28, U. S. Code, effec- 
tive September 1, 1948, are applicable in the cases 
at bar. See Section 38 of the Act of June 25, 1948, 
ec. 646, Section 1 of which enacted revised Title 28. 
While it is true that the provisions of the revised 
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Title were not in effect at the time the suits at bar 
were filed or when they were heard, we deem this 
fact to be immaterial. It is important only that the 
provisions of revised Title 28 are in force at the 
time of our decision. We have functioned as a 
three-judge revised Title 28, Section 2281 court in 
adjudicating the issues presented by the pleadings 
and the evidence in the instant cases.. Congress by 
enactment of revised Title 28 saw fit to change the 
status of the United States District Court for Ha- 
wail while the present litigations were pending by 
enacting revised Title 28, Sections 451, 133 and 134 
(a). The parties, however, cannot complain respect- 
ing the new enactment which changed the status of 
this court since they do not suffer ‘*‘. . . loss of 
rights, interruption of jurisdiction, or prejudice 

..’ in the pending matters. See Section 2 (b) of 
the Act of June 25, 1948, c. 646. 

The parties in fact do not make any complaint 
respecting the changed status of this court, though 
their arguments, both written and oral, in large 
part have been based upon the provisions of the 
Judicial Code of 1911. We can function only pur- 
suant to the powers conferred upon us by Congress 
and therefore we must decide the pending cases 
under the provisions of revised Title 28 if we are 
to make the decisions. A helpful analogy is supplhed, 
we think, by those authorities which hold that pro- 
eedural amendments are to be applied to pending 
eases. See Schoen v. Mountain Producers Corpora- 
tion,* 3 Cir. F. 2nd ; McCullough v. [84] Vir- 


*No. 9651 decided November 9, 1948. 
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pamay 172 W. S: 102; State of Pennsylrania ¥. 
Wheeling and Belmont Bridge Co., 59 U. S. 421, 
and Hodges v. Snyder, 261 U. S. 600. Cf. Hallowell 
vy. Commons, 239 U. 8. 506; Railroad Co. v. Grant, 
98 U. 8. 398, 401-402; Fed. Res. Bank of Richmond 
pein, & Cir ti F. 2d 350. 51-2; and Link y¥. 
Rec'rs of Seaboard Ry. Co., 4 Cir., 73 F. 2d 149, 
151. We ean find no authority strictly in point. 
The critical language of Section 2281 of revised 
Title 28, states that no interlocutory injunction or 
final order restraining [386] the enforcement ‘‘of any 


As follows: 

‘Section 2281. An interlocutory or permanent in- 
junction restraining the enforcement, operation or 
execution of any State statute by restraining the 
action of any officer of such State in the enforce- 
ment or execution of such statute or of an order 
made by an administrative board or commission 
acting under State statutes, shall not be granted by 
any district court or judge thereof upon the ground 
of the unconstitutionality of such statute unless the 
application therefor is heard and determined by a 
district court of three judges under section 2284 
of this title.’’ 

See also Section 2283 as follows: 

‘A court of the United States may not grant an 
injunction to stay proceedings in a State court ex- 
eept as expressly authorized by Act of Congress, or 
where necessary in aid of its jurisdiction, or to pro- 
tect or effectuate its judgment.”’ 

See also Section 2284 as follows: 

“In any action or proceeding required by Act of 
Congress to be heard and determined by a district 
court of three judges the composition and procedure 
of the court, except as otherwise provided by law, 
shall be as follows: 

““(1) The district judge to whom the application 
for injunction or other relief is presented shall con- 
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State statute” by “‘any officer of such State’’ shall 
be granted except “‘by a district court of three 


stitute one member of such court. On the filing of 
the application, he shall immediately notify the 
chief judge of the circuit, who shall designate two 
other judges, at least one of whom shall be a cirenit 
judge. Such judges shall serve as members of the 
court to hear and determine the action or proceed- 
ing. 

(2) If the action involves the enforcement, 
operation or execution of State statutes or State 
administrative orders. at least five days notice of 
the hearing shall be given to the governor and at- 
torney general of the State. 

“If the action involves the enforcement, opera- 
tion or execution of an Act of Congress or an order 
vf anv department or agency of the United States. 
at least five days’ notice of the hearing shall be 
given to the Attorney General of the United States, 
to the United States attorney for the district, and 
to such other persons as may be defendants. 

‘Such notice shall be given by registered mail 
by the clerk, and shall be complete on the mailing 
thereof. 

**(3) In any such case in which the application 
for an interlocutory injunction is made. the district 
judge to whom the application is made may, at any 
time, grant a temporary restraining order to pre- 
vent irreparable damage. The order. unless pre- 
viously revoked by the district judge, shall remain 
in force only until the hearing and determination 
by the full court. It shall contain a specific finding, 
based upon evidence submitted to such judge and 
identified by reference thereto. that specified irrep- 
arable damage will result if the order is not granted. 

**(4) In any such case the application shall be 
given precedence and assigned for a hearing at the 
earliest practicable day. Two judges must concur 
in granting the application. 
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“(4) Any one of the three juelges of the enurt 
may per ans adl —_ ge comeluct all preceedings 
exept tf oy trial, ame enter all wreders reqmired or 
permitted by the velo or etvil precedmre. A single 
Jedee shall not eppoimt 2 master or order a om 
ener, or hear arsl determime any appli-ation fw an 
imterineubery mjunctem oT Enter a siMMary ur teed 
jedement. The action of a single judge shall he 
reviewahle by the full nang at any time before fimal 
hearing. 

“A @eeret court wT three judges shall. heiore 


fmeal hearing. ay any action pending therein to 
in 


sf 


en jom. suspend 0 restrain the enforrement or exe 
enimen of a Stoke statte or order thereunder. when- 


4a 
ot 


erer it appears a State court of competent 
jarisdiction has stayed proceedings under smeh <tat- 
ute or order pending the determination in such 
Stale cowmrt of an ation to enforce the same. If 
the action im the State eourt is ner prosecuted dili- 
gently and im goed fatth. the district cwurt of three 
qjmdges may vacate its stay after hearing upon ten 
dars” netiee served upon the attorney general of 


the State.” 


at Ns follows : 

No imterlneutory injemetion suspending or re- 
straimimeg the enforcement. operation. or execution 
of amy statute of a State by restraining the acthon 
Of amy ofeer of such State im the enforcement or 
eseeutMon of such statute. or in the enforcement or 
€xecution of an order made by an administrative 
board or commission acting under and pursuant to 
the statutes of zach State. shall be issued or granted 
by amy justice of the Supreme Court. or by any dis- 
triet court of the United States. or by any judge 
thereot. or by any cireuit judge acting as district 
judge, upon the ground of the unconstitutionality of 
s@eh statute. unless the application for the same shal! 
be presented to 2 justice of the Supreme Court of the 
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will be observed therefore that there are two bar- 
riers which must be cleared before the jurisdiction 


United States, or to a circuit or district judge, and 
shall be heard and determined by three judges of 
whom at least one shall be a justice of the Supreme 
Court or a circuit judge, and the other two may be 
either circuit or district judges, and unless a ma- 
jority of said three judges shall concur in granting 
such application. Whenever such application as 
aforesaid is presented to a justice of the Supreme 
Court, or to a judge, he shall immediately eall to 
his assistance to hear and determine the applica- 
tion two other judges: Provided, however, That one 
of such three judges shall be a justice of the Su- 
preme Court or a circuit judge. Said application 
shall not be heard or determined before at least five 
days’ notice of the hearmg has been given to the 
governor and to the attorney general of the State, 
and to such other persons as may be defendants in 
the suit; Provided, That if of opinion that irrep- 
arable loss or damage would result to the complain- 
ant unless a temporary restraining order is granted, 
any justice of the Supreme Court, or any circuit 
or district judge, may grant such temporary re- 
straining order at any time before such hearing and 
determination of the application for an interlocu- 
tory injunction, but such temporary restraining 
order shall remain in foree only until the hearing 
and determination of the application for an inter- 
locutory injunction upon notice as aforesaid. The 
hearing upon such application for an interlocutory 
injunction shall be given precedence and shall be in 
every way expedited and be assigned for a hearing 
at the earliest practicable day after the expiration 
of the notice hereinbefore provided for. An appeal 
may be taken direct to the Supreme Court of the 
United States from the order granting or denving, 
after notice and hearing, an interlocutory injunc- 
tion in such ease. It is further provided that if 
before the final hearing of such application a suit 
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of this court, sitting as a three-judge Section 2281 
tribunal, becomes plain. The first is in the use of 
the word ‘‘State’’ in Section 2281 and in Sections 
2283 and 2284. May it be said that the unlawful 
assembly and riot act and the conspiracy statute of 
the Territory of Hawaii are statutes of a ‘State?’ 
or ‘‘State statutes’? within the purview of the see- 
tions? The second barrier lies in the nature of the 
United States District Court for the District of 
Hawaii. Is it ‘ta district court’’ within the applic- 
able language of the statute ? 

We will discuss the second question first and are 
aided in determining it by additional pertinent sec- 


shall have been brought in a court of the State hav- 
ing jurisdiction thereof under the laws of such 
State, to enforce such statute or order, accompanied 
by a stay in such State court of proceedings under 
such statute or order pending the determination of 
such suit by such State court, all proceedings in 
any court of the United States to restrain the exe- 
eution of such statute or order shall be stayed pend- 
ing the final determination of such suit in the courts 
of the State. Such stay may be vacated upon proof 
made after hearing, and notice of ten days served 
upon the attorney general of the State, that the suit 
in the State courts is not being prosecuted with dili- 
gence and good faith. The requirement respecting 
the presence of three judges shall also apply to the 
final hearing in such suit in the district court; and 
a direct appeal to the Supreme Court may be taken 
from a final decree granting or denying a perma- 
nent injunction in such suit.”’ 


2See the position taken in respect to this word 
in the dissenting opinion of Chief Judge Denman 
in Mo Hock Ke Lok Po v. Stainback, 74 F. Supp. 
852, at pp. 861 et seq. 
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tions of revised Title 28. Section 451 provides, ‘‘As 
used in this title, the term ‘court of the United 
States’ includes the Supreme Court of the United 
States, ... [and] district courts constituted by chap- 
ter 5 of this title, including the district courts of 
the United States for the districts of Hawai and 
Puerto Rico .. .’’; “*The terms ‘district court’ and 
‘district court of the United States’ mean the courts 
constituted by chapter 5 of this title’’; and ‘‘The 
terms ‘district’ and ‘judicial district’ mean the dis- 
tricts enumerated in chapter 5 of this title.’’ Turn- 
ing to Chapter 5, Section 91, we find that the stat- 
ute provides, ‘‘ Hawaii [87] constitutes one judicial 
district which includes the Midway Islands, Wake 
Island .. .’’ Section 132 provides for the creation 
and composition of district courts and states, inter 
alia, that ‘‘‘There shall be in each judicial district a 
district court which shall be a court of record 
known as the United States District Court for the 
district.”” See sub-paragraph (a). Section 133 
states that ‘‘The President shall appoint, by and 
with the advice and consent of the Senate, district 
judges for the several judicial districts, as follows: 
... Hawaii...2... fland that only |fciizensici ire 
Territory of Hawaii who have resided therein for at 
least three years next preceding shall be eligible for 
appointment as district judges for the district of 
Hawaii.’’ Section 134 (a) provides that ‘‘The dis- 
trict judges, except in Hawaii and Puerto Rico, 
shall hold office during good behavior. The district 
judges in Hawaii and Puerto Rico shall hold office 
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for terms of six and eight years, respectively, and 
until their successors are appointed and qualified.’’ 

In view of the foregoing, whatever may have been 
the status of the district Court for Hawaii prior 
to September 1, 1948, the effective date of revised 
Title 28, there can be no doubt that the court is now 
“a district court of the United States’”’ in all re- 
spects pertinent to the instant question and for the 
application of Sections 2281, 2288 and 2284. Cf. 
Mookimi v. United States, 303 U. S. 201, 205; Ex 
parte Collins, 277 U. 8. 565, 567, and Phillips v. 
United States, 312 U. 8. 246, 248-254. Congress has 
seen fit to cover, co-ordinate and integrate the Dis- 
trict Courts for Hawaii and Puerto Rico into the 
federal court system as far as this can be done 
without constitutional amendment. True, these dis- 
trict courts remain legislative tribunals created by 
Congress in the exercise of its ‘‘sovereign congres- 
sional faculty’? under Article IV, Section 3 of the 
Constitution of the United States instead of ‘‘true 
United States courts’’ authorized by Article ITT. 
See Balzac v. Porto Rico, 258 U. 8S. 298, 312. No 
constitutional provision limits the co-ordination and 
integration here conceived of and made [38] oper- 
able by Congress. The District Court for Hawaii 
therefore must be held to be ‘‘a district court’’ 
within the purview of the sections of revised ‘Title 
28 referred to. 

The second question, i.e., the effect to be attrib- 
uted to the use of the word ‘‘State,’’ remains for 
disposition, however. [It is indeed a difficult one. 


éé 
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There is no doubt that in organizing the Territory 
otf Hawaii Congress saw fit to give to the local gov- 
ernment broad domestic powers separating its oper- 
ations from those of the federal government within 
the Territory, and that it bestowed upon the Terri- 
tory a form of organization more like that of a 
State than had previously been given to any other 
area. See Alesna [39] v. Rice. D. C. Haw., 69 F. 


See Defendants’ Exhibit Q. the Message from 
the President, transmitting the Report of the Ha- 
Wallan Commission, 55th Cong. 3rd Sess. Senate 
Document No. 16. p. 162. **Report of the Committee 
on Judiciary,” wherein it is stated in part, ‘* Hawaii 
having been hitherto a single independent State. its 
courts have exercised much of the jurisdiction exer- 
cised by both the Federal and State Courts in this 
country. In this respect the Hawaiian courts have 

resembled somewhat the courts of the Territories of 

the United States. which, as a rule. have had much 
Federal jurisdiction. as well as jurisdiction of cases 
arising under the Territorial laws. It seems very 
desirable in the case of Hawaii to separate these 
jurisdictions. leaving all cases arising under the 
laws of the Territory to Territorial courts and 
transferring all jurisdiction of a Federal nature to 
a district court of the United States to be estab- 
lished for the Territory of Hawai. This district 
court should have also the jurisdiction of a circuit 
court of the United States. 

**There are many reasons which make this separa- 
tion of jurisdictions desirable. The foreign shipping 
already calling at the ports of Hawaii. as well as the 
shipping from the United States is very extensive 
and is rapidly increasing. With the natural growth 
of commerce on the Pacific, and especially in view 
of the change in the ownership of the Philippines, 
the near completion of the Siberian Railway, and 
the projected Nicaraguan Canal, the shipping that 
will call at the Hawaiian Islands will undoubtedly 
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Sepp. 897. 399. «iting People of Pretto Riew v. 
Shel] Co. 302 U.S. 253. See alsw Alesom v. Rice. 
74 OP. Sepp. 885. ft is alse clear the: Comevess 


m™erease Riote rapidly in the furere than it has m- 
ereased mm the past. This will give rise to meny m- 
portant admiralty eases in Hawaii, some of witch 
may berorme matters of internatwnal imerest. 

“Te iw obviemsiy very desirable thet jurisdietim 
avet sweh eases showld be exercised by Federel 
jmdges. Again, in the event of wer. Haweii mar 


* 


berome a reenter for the trie! of prize cases. of whieh 
the Federal enurts show! heve exclusive porisdie- 
tem By mekime the relations between che rerri- 
terral eomrts of Hawaii and the Federal evtrts. as 
io appeals. removal of erauses. ete... tae seme eS te 
eerresponding relatioms between the Stare amd Fert- 
eral cwurts. all ewses ef a loeal marure cen be cried 
amet determined! tinaily im the tslomeds. and thes che 
expense amd delay of bringing such cases ro the 
maimiem]. amd possibly to Washinewn. a distance 
OF 5.000 miles, will be avowfed. ( Eriphesis added.) 

*Wery littl change necil be made in the orgent- 
7etmen ef the territertal or local pedectery. The er- 
@avieetion and precedwre of the Hawaiian courts ts 
already very similar te what is found in the United 
States. This bas been the resuli of ae growth of 
SiXty vears of constitutienal gevernmen: in Hawaii 
wader American tnfuenees. The judiciary deperr- 
trent. unlike the executive and levislative depert- 
ments. hes alwavs been free from polites. The 
meople of Hawaii have greas confidence in thetr 
ry and have alweys lweked to i as the one 
2 bulwark of their liberties. The last 
der the monarchy, whe did so 
to lower the standard of the executive and 
tive departments. did net dare to enerverh 


ari liv upen the judiciary departnient until the 
al attempt of the Queen, whieh resulted im rhe 
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recognized the distinction between the territorial 
courts and the United States District Court for the 
Territory of Hawaii. See Section 86 of the Organic 
Act, as amended* by Section § of the Act of June 
25, 1948. ¢. 646. As early as 1901 the Court of Ap- 
peals for the Ninth Circuit in Wilder’s S. S. Co. v. 
Hind, 108 F. 113, 116, perceived that distinction, 
stating, "The system of courts created by the [Or- 
ganic] Aet for the Territory of Hawaii ditfers 
radically from the system of courts which congress 
had theretofore created for any of the territories. 
In no other territory has there been a division of 
jurisdiction between cases which properly belong to 
eourts of the United States and other cases. Con- 
gress found in the republic of Hawaii a system 
of courts already established. whose jurisdiction was 
complete. and from the highest tribunal of which 
there was no appeal. To that system congress. by 
the act, added a district court. conferring upon it 
the jurisdiction which pertains to the district and 
circuit courts of the United States. and providing 
for removing to that court from the territorial 


+*To read as follows: 

"The laws of the United States relating to re- 
moval of causes. appeals and other matters and 
proceedings as between the courts of the United 
States and the courts of the several States shall 
govern in such matters and proceedings as between 
the courts of the United States and the courts of 
the Territory of Hawaii.” 

The language quoted is in all pertinent respects 
identical with that which has always been included 
in Section 86 of the Organic Act. See 31 Stat. 158. 
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courts causes which under the removal acts were 
removable from a state court to a court of the 
United States.’’ See also Ix parte Wilder’s Steam- 
ship Company, 183 U. 8. 545. It is interesting to 
note that the general principle established by Wild- 
er’s case was early made applicable to [40] habeas 
corpus proceedings in the District Court of the 
Territory by a series of cases holding that the fed- 
eral rule against interference with ¢riminal pro- 
ceedings in the Territorial Courts might prevent the 
issuance of the writ except in cases of peculiar 
urgency. See In the matter of Marshall, 1 D. C. 
Haw. 34, 37-42; In the matter of Atcherley, 3 D. C. 
Haw. 404; ean vemmmett, 3 D. ©. Hin. 502, 504; 
Tn re eicran: 4). C. Haw. 730, 738. 

The language of Section 86 of the Organic Act 
as amended by Scction 8 of the Act of June 25, 
1948, c. 646, provides that, ‘The laws of the United 
States relating to removal of causes, appeals and 
other matters and proceedings as between the courts 
of the United States and the courts of the several 
states shall govern in such matters and_proceedings 
as between the courts of the United States and the 
courts of the Territory of Hawaii.’’,>> seems to sup- 
port the conclusion that a statute of Hawaii was 
intended by Congress to be treated as if it were a 
statute of a State. ‘True, ‘‘removal of catuses’’ is 
included in Section 86 and it is on this phraseology 
that the decision of the Court of Appeals for the 
Ninth Cireuit in Yeung v. Territory of Hawaii, 132 


55Himphasis added. See note 54, supra. 
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F, 2d 374, can be bottomed. But the last phrase of 
Section 86, ‘‘other matters and proceedings,”’ is as 
powerfully inclusive as if the word ‘‘all’’ had been 
expressly inserted before the word ‘‘other.’’ If the 
laws of the United States are to govern in all mat- 
ters, both procedural and jurisdictional, it surely 
was the intent of Congress to treat the United 
States District Court for Hawaii as if, procedurally 
and jurisdictionally, though within the framework 
of the Constitution, it were in fact a district Court 
of the United States, and also to treat the Territory 
of Hawaii insofar as its relations to that court are 
concerned as if it were in fact a State of the United 
States. If this be so it would follow that a statute 
passed by the Legislature of the Territory of Ha- 
waii is to be tried and tested by a three-judge [41] 
Section 2281 court as if it were in fact a statute 
enacted by a State of the United States. 

The Territory of Hawaii, like the Territory of 
Alaska, and perhaps in contradistinection to Puerto 
Rico, is a fully ‘‘organized’’ territory. Puerto Rico 
may possibly still retain a lingering status of a 
‘‘nossession’’ or quasi territory though this is to be 
doubted. See Balzac v. Porto Rico, supra, at p. 309. 
Cf. Rassmussen v. United States, 197 U. 8. 516. See 
also Dorr v. United States, 195 U. 8. 138, 148, and 
Downes v. Bidwell, 182 U. S. 244, 305, the concur- 
ring opinion of Mr. Justice White. See the pro- 
visions of the Organic Act of Puerto Rico, 48 
U.S. C. A. Sections 731 et seq. Section 35 of the 
Organic Act of Puerto Rico as it stood prior to 
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the amendment effected by Section 21 of the Act of 
June 25, 1948, ec. 646, was comparable to Section 86 
of the Organic Act of Hawaii as it is now and as it 
was prior to amendment. We ean find no valid basis 
of distinction between the decision of this court in 
the Mo Hock Ke Lok Po v. Stainback, 74 I’. Supp. 
852, and that of the Court of Appeals for the First 
Circuit in Benedicto v. West India & Panama Tele- 
graph Co., 206 F. 417, 418-9. But see Munoz v. 
Porto Rico Ry. Light & Power Co., 83 F. 2d 262, 
264-267. Cf. Sancho v. Bacardi Corporation of 
Americéa, 1 Cir., 109 F. 2d 57, modified and affirmed 
in part and reversed in part in 311 U. S. 150, 167. 
See also Alaska v. Troy, 258 U. 8. 101, and Dooley 
v. United States, 188 U.S. 151. There is of course 
high authority for construing the word ‘‘territory”’ 
employed in a statute under some circumstances as 
if it were in fact the word ‘‘State.’’ See the very 
recent decision of the Supreme Court in Andres v. 
United States, 333 U. 8. 740, 745. See for example 
United States v. Bevans, 3 Wheat. 336, 385; ‘Talbott 
v. Silver Bow County, 1389 U. S. 488, 444; and 
Wynne v. United States, 217 U. S. 234. Cf. Alesna 
v. Rice, supra, and Hall v. Hawaiian Pineapple Co., 
D. C. Haw., 72 F. Supp. 533, and of course, the Mo 
Hock Ke Lok Po decision itself. Compare the re- 
cent decision of the [42] Court of Appeals for the 
Ninth Circuit in International Longshoremen’s 
Union v. Wirtz,* supra, affirming the decision of the 


*See star note supra, following note 20. 
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Supreme Court of Hawaii in I. L. W. U., et al. v. 
Wirtz, et al., 37 Haw. 404. 

Much of course can be said upon the other side. 
We find three cases exceedingly troublesome; Phil- 
lips v. United States, supra, Mookini v. United 
States. supra. and Ex parte Collins. supra. The first 
decision, which is relied on strongly in Chief Judge 
Denman'‘s dissenting opinion in the Mo Hoek Ke 
Lok Po case points out that Section 266 of the old 
Judicial Code was not ‘‘a measure of broad social 
policy to be construed with great liberality. but as 
an enactment technical in the strict sense of the 
term and to be applied as such.*” 312 U.S. at p. 251. 
Mr. Justice Frankfurter then went on to say, *‘To 
bring this procedural device into play—to dislocate 
the normal operations of the system of lower fed- 
eral courts and thereafter to come directly to this 
Court—requires a suit which seeks to interpose the 
Constitution against enforcement of a state policy. 
whether such policy is defined in a state constitu- 
tion or in an ordinary statute or through the dele- 
gated legislation of an ‘administrative board or com- 
mission.” The crux of the business is procedural 
protection against an improvident state-wide doom 
by a federal court of a state’s legislative policy. This 
was the aim of Congress and this is the reconciling 
principle of the cases.’’ 

In the Mookini case the Supreme Court, by Mr. 
Chief Justice Hughes, decided that the provisions 
of Section 86 of the Organic Act of Hawaii, as it 
existed prior to the recent amendment. was not de- 
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cisive in requiring the Criminal Appeals Rules pre- 
scribed by the Supreme Court for district courts 
of the United States to be applied in the District 
Count of Hawai. See 303 U.S. at p. 205. This de- 
‘cision must now be read in the light of the pro- 
visions of revised Title 28. As we have demon- 
strated Congress has seen fit to obliterate procedural 
and jurisdictional distinctions between the two [43] 
types of courts bestowing on the District Court of 
Hawaii insofar as Congress could by legislation the 
jurisdiction of a constitutional comt. Congress had 
looked in this direction for some time having pro- 
vided by Section 86 of the Organic Act, prior to the 
recent amendment, that the District Court of Ha- 


wail ‘‘... shall have the jurisdiction of district 
courts of the United States, and shall proceed... in 
the same manner as a district court... .”’ 


In Ex parte Collins, supra, the Supreme Court, 
by Mr. Justice Brandeis, pointing out that the pro- 
visions of Section 266 were intended to restrain the 
enforcement ‘‘of a statute of a State,’’ said that it 
‘was intended to embrace a limited class of cases of 
special importance and requiring special treatment 
in the interest of the public.’’ In footnote 1, 277 
U.S. at p. 567, Mr. Justice Brandeis pointed out 
that the amendment to the Commerce Act, which 
later became Section 266, ‘‘. . . evidently recognizes 
the superior degree of consideration and sanction 
which should be given to a state statute and [Sec- 
tion 266] prevents hasty interference with the action 
of a sovereign state.’’, citing 45 Cong. Rec. 7253. 
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See also 277 U. S. at pp. 567-569. It is true that 
as used in the Constitution of the United States the 
word ‘‘state’’ has been held to mean ‘‘state’’ as a 
member of the Union. See Hepburn v. Ellzey, 2 
Cranch 445, 451; New Orleans v. Winter, 1 Wheat. 
91, 94, and Hooe v. Jamieson, 166 U. 8. 395. Cf. 
Enes v. Hoopai, Chief of Police, 38 Haw. 126, 134- 
140. 

The matter is further complicated by various ap- 
peal provisions. As we have pointed out, Section 
86 of the Organic Act (see note 54, supra) requires 
that appeals from the District Court for Hawaii 
should be had and allowed to the Court of Appeals 
for the Ninth Circuit in the same manner as from 
district courts to the respective courts of appeals 
as provided by law. A proceeding under Section 
2281 of revised Title 28, like one under Section 266 
of the old Judicial Code, affords a direct appeal 
to the Supreme Court of the United States. [44] 
See Section 1253 of revised Title 28 providing for 
direct appeal to the Supreme Court from decisions 
of a three-judge court. But see also Section 1294 of 
revised Title 28 which provides for appeals from 
decisions of the district and territorial courts to the 
various courts of appeals. Section 128 of the old 
Judicial Code had ordained that the circuit courts 
of appeals should have jurisdiction to review by 
appeal final decisions in the United States District 
Courts for Hawaii and for Puerto Rico in all cases. 
This distinction had come into the law by the Act 
of February 13, 1925, 43 Stat. 936. Section 13 of 
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that Act provided expressly for the repeal of ‘‘So 
much of the Hawaiian Organic Act as amended by 
the Act of July 9, 1921 as permits a direct review 
by the Supreme Court of cases in the courts of Ha- 
wali.’’ The Act of July 9, 1921, 42 Stat. 108, 120, 
had reiterated the pertinent portions of an Act of 
March 3, 1909, 35 Stat. 838, which amended Section 
86 of the Organic Act by permitting appeals and 
writs of error to be taken to the Supreme Court of 
the United States from the District Court for Ha- 
wail *‘. . . in cases where appeals for writs of error 
are allowed from the district and circuit courts of 
the United States to the Supreme Court... .”’ 

But Sections 1253 and 1294 of revised Title 28 
seemingly have broadened the base for appeal to 
the Supreme Court. Section 1253 provides: ‘‘Ex- 
cept as otherwise provided by law, any party may 
appeal to the Supreme Court from an order grant- 
ing or denying, after notice and hearing, an inter- 
locutory or permanent injunction in any civil action, 
suit or proceeding required by any Act of Congress 
to be heard and determined by a district court of 
three judges.’’ Section 1294, which must be read in 
connection with Section 1253, provides, insofar as is 
pertinent here, that ‘‘ Appeals from reviewable de- 
cisions of the district and territorial courts shall 
be taken to the courts of appeals as follows: From 
a district court of the United States to the court of 
appeals for the circuit embracing the district;’’. As 
we have seen the District Court for the District [45] 
of Hawaii has been integrated into the federal 
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judicial system and has been made a district court 
of the United States insofar as that may be per- 
missible under constitutional limitations. It remains 
a legislative and not a constitutional court but the 
procedure of appeal from its decisions is without 
any constitutional barrier. It follows, therefore, 
that appeals from the District Court for Hawaii 
go to the Court of Appeals for the Ninth Circuit 
except in those cases referred to in Section 1253 
which permit direct appeal to the Supreme Court 
of the United States, viz., appeals from decisions 
of district courts of three judges. All other appeal 
procedures are wiped out and obliterated by the new 
Judicial Code which has amended Section 86 of the 
Organic Act. It would seem to have been the inten- 
tion of Congress to authorize appeals from three- 
judge decisions of the District Court for Hawaii 
direct to the Supreme Court of the United States. 

We conclude on consideration of all the foregoing 
that it was the intention of Congress by the enact- 
ment of the provisions of revised Title 28 referred 
to to award to statutes of Hawaii and to the United 
States District Court for the District of Hawaii 
status whereby the provisions of Section 2281 must 
be employed to test the constitutionality of terri- 
torial acts. 

If, however, we are wrong in our conclusion that 
we are a properly constituted three-judge court 
qualified by the provisions of Section 2281 to hear 
and adjudicate the validity of the statutes involved 
in the instant cases, we think that we are authorized 
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to do so as the United States District Court for the 
District of Hawaii comprised of three judges quali- 
fied to sit therein and sitting en bane. As we stated 
jimheimecke y. Loper, D. C. Haw., 77 F. Supp. 333, 
in note 2 cited to the text, the present writer was 
designated to sit in the Court of Appeals for the 
Ninth Cireuit by Mr. Chief Justice Vinson pur- 
suant to Section 13°° of the old [46] Judicial Code. 
Thereafter, he was designated by Senior United 
States Circuit Judge Franeis A. Garrecht of the 
Ninth Circuit to serve temporarily in the District 
Court of the United States for the District of Ha- 
wail pursuant to Section 145? of the former Judicial 
Code. This section provided: ‘‘EHach district judge 
designated and assigned under the provisions of 
section 17 of this chapter may hold separately and 
at the same time a district court in_ the district or 
territory to which such judge is designated and as- 
signed and discharge all the judicial duties of the 
district or territorial judge therein.5® Each circuit 
judge designated and assigned to serve temporarily 
as a circuit judge in another circuit may and shall, 
during the period of his assignment, exercise all the 
judicial powers and discharge and perform all the 
judicial duties of and be subject to the same assign- 
ments of duties as the circuit judges of the circuit 


55See and compare Section 291 of revised Title 28. 


s7$ee and compare Section 291 of revised Title 28 
and in particular subparagraphs (c). Compare also 
Section 292 of revised Title 28. 


s8Himphasis added. 
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to which he is designated and assigned for tempo- 
rary duty.’’ See also Sections 15, 17 and 18 of the 
old Judicial Code and Sections 291, 292, 295 and 
296, constituting Chapter 13 of revised Title 28, 
under which we render our present decisions. It 
should be pointed out that the substance of the per- 
tinent provisions of revised Title 28 is identical 
with that of the former statutes referred to. It 
follows, therefore, that the present writer by virtue 
of the two assignments and designations referred 
to is qualified to sit in and to determine the cases- 
at bar as a judge sitting in the District Cowt for 
the District of Hawaii. 

Judge George B. Harris, a District Judge for the 
Northern District of California, was also assigned 
and designated to sit in the District Court for the 
District of Hawaii by Senior United States Circuit 
Judge Garrecht pursuant to the provisions of Sec- 
tions 18 and 14 of the former Judicial Code and 
sits and determines the instant cases pursuant to 
the provisions of revised Title 28 referred to in [47] 
the previous paragraph. Chief Judge Delbert E. 
Metzger was the Senior United States District 
Judge of the District Court for the District of Ha- 
waii at the time the instant cases were heard.5? All 


59I¢t may be asserted that the District Court for 
Hawaii when it sits en bane may not be comprised 
of more than tio judges since Section 133 of revised 
Title 28 provides, as did Section 86 of the Organic 
Act, for only two district judges in Hawaii. Such a 
limitation in our opinion does not exist. Section 
132(b) of revised Title 28 provides, it is true, that 
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three judges, therefore, were and are qualified to 
sit in the instant cases and dispose of them as a 
court of the District Court of the District of Hawaii 
sitting en bane. In conclusion it should be pointed 
out that our decisions are unanimous. See Com- 
mission v. Brashear Lines, 312 U. S. 621, 626. 


each district court shall consist of the district judges 
for the district in active service. But that sub- 
section also provides that, ‘‘. . . judges designated 
or assigned shall be competent to sit as judges of the 
Court.’’ The two judges sitting in this case with 
the Chief Judge of the District Court were thus 
designated or assigned and comprise a court of three 
judges sitting en bance. 

The other District Judge for Hawaii did not sit. 
This fact does not prevent this tribunal from exer- 
cising jurisdiction in the instant cases for it is a 
rule of general application that the death, disquali- 
fication or absence of a judge will not deprive the 
remaining judges of the court of authority to hold 
court and to adjudicate cases provided that the 
number of the court is not reduced below that 
legally required for the transaction of business. See 
iam, Jur, Courts, Sec. 58, p. 282; 21 C.J.S., 
Courts, Sec. 183(b), p. 294, and the authorities cited 
therein. See also the opinion of Mr. Chief Justice 
Marshall in Pollard v. Dwight, 8 U.S. 251, 255-6; 
Frank v. Bayuk, 322 Pa. 282, 284, 185 A. 705, 706; 
Zimmerman v. Pennsylvania R. Co., 293 Pa. 264, 
266, 142 A. 220; In re McCormick’s Contested Elec- 
tion, 281 Pa. 281, 285, 126 A. 568, 570; Cowan v. 
miureh, 97 Tenn. 590, 601, 37 S.W. 393, 396; and 
Long v. State, 59 Tex. Crim Rep. 103, 116, 127 8.W. 
591, 558. By Section 132(c) of revised Title 28, a 
guorum of the United States District Court for the 
District of Hawaii consists of but one judge. Sec- 
tion 132(b) seems to dispose of any possible doubt 
respecting the authority of the three judges shown 
on this opinion to sit en bane in the instant cases 
and to adjudicate the issues presented. 
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The General Jurisdiction of the Court 

In the decision of this court in Mo Hock Ke Lok 
Po vy. Stainback, supmay 74 BoSupp. atmp. coo, 11 
was said: ‘‘The court sua sponte notes that the ju- 
risdictional amount of [48] Section 41 (1) is re- 
quired of all civil suits litigating constitutional 
questions except those stated in the succeeding 27 
paragraphs [of Section 41]. No one of these gives 
the district courts jurisdiction of a deprivation of 
a right created by territorial law, though paragraph . 
(14) gives such jurisdiction to such a deprivation 
by a state law... It thus seems that Congress in- 
tends that a territorial invasion of the right in con- 
trovery involving less than $3,000 should have its 
litigation in the territorial courts.’’ The court then 
reached the conclusion that unless appropriate 
amendments as to jurisdictional amounts were made 
the complaint would have to be dismissed as to the 
plaintiffs designated. 

Whatever may have been the extent of the juris- 
diction of the District Court for Hawaii at the time 
of the decision in the Mo Hock Ke Lok Po ease, 
viz. on October 22, 1947, we entertain no doubt for 
the reasons stated under the last heading of this 
opinion that the jurisdiction of the District Court 
for Hawaii is for the purposes of the instant cases 
co-extensive with that of any district court of the 
United States; that of the District of Nevada, for 
example. It must be pointed out that R. S. Section 
1979, 8 U.S. C. A. Section 43 provides that: ‘‘ Every 
person who, under color of any statute, ordinance, 
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regulation, custom or usage, of any State or Ter- 
ritory, subjects, or causes to be subjected, any citi- 
zen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, 
privileges or immunities, secured by the Constitn- 
tion and laws, shall be Hable to the party injured 
in an action at law, suit in equity, or other proper 
proceeding for redress.’’ See also R. S. Section 
1977, 8 U.S. C. A. Section 41, which provides that: 
‘fAll persons within the jurisdiction of the United 
States shall have the same right in every State and 
Territory to make and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal 
benefit of all laws and proceedings for the security 
of persons and property as is enjoyed by white citi- 
zens, and shall be subject [49] to like punishment, 
pains, penalties, taxes, licenses, and exactions of 
every kind, and to no other.’’ 

Section 1343 of revised Title 28, treating of civil 
rights, provides: ‘‘The district courts shall have 
original jurisdiction of any civil action authorized 
by law to be commenced by any person: (1) To re- 
cover damages for injury to his person or property, 
or because of the deprivation of any right or privi- 
lege of a citizen of the United States, by any act 
done in furtherance of any conspiracy mentioned in 
Section 47 of Title 8; (2) To recover damages from 
any person who fails to prevent or to aid in pre- 
venting any wrongs mentioned in Section 47 of Title 
8 which he had knowledge were about to occur and 
power to prevent; [and in particular] (8) To re- 
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dress the deprivation, under color of any State law, 
statute, ordinance, regulation, custom or usage, or 
any right, privilege or immunity secured by the 
Constitution of the United States or by any Act of 
Congress providing for equal rights of citizens or 
of all persons within the jurisdiction of the United 
States.’’ The suits at bar based on deprivation of 
civil rights, may be maintained without allegations 
of jurisdictional amounts as was required by old . 
Section 24 (1), now Section 1331 of revised Title 28. 
See Hague v. Committee for Industrial Organiza- 
tion, 3 Cir., 101 F. 2d 774, 788, affirmed, though 
modified on other grounds, in Hague v. C. I. O., 307 
U. S. 496. Nor is citizenship a necessary factor. 
Id. pp. 526 and 531. We so hold in respect to both 
suits. 

As we have stated, the two major industries of 
the Hawaiian Islands are the growing of sugar cane 
and pineapples and a very great part of these prod- 
ucts moves in commerce to the United States main- 
land. It cannot be doubted that the interruption of 
equable and peaceful labor relations in the Territory 
by strikes in the sugar and pineapple industries will 
affect disastrously that flow of commerce. The pro- 
visions of the Labor Management Relations Act, 
1947, 29 U. S. C. A. Sections 157-8, are applicable 
to the Territory of Hawaii. See Rules and Regu- 
lations Implementing [50] National Labor Relations 
Act amended by Labor Management Relations Act, 
1947, Series 5, 29 U. 8S. C. A. Section 203.7, which 
states, ‘‘The term ‘State’ as used herein shall in- 
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circ’. . all... téftititories ... of the United 
States.’’ Upon analogy, therefore, to the doctrine 
enunciated by the Supreme Commit im A, Foi lag 
Watson, 327 U. 8. 582, 589-592, and in view of the 
findings hereinafter made respecting the impact of 
both the unlawful assembly and riot act and the con- 
spiracy statute of the Territory of Hawaii, respec- 
tively Chapters 277 and 243 of the Revised Laws of 
Hawaii 1945, and the manner of the statutes’ en- 
forcement on labor relations in the Territory, we 
conclude that this court has jurisdiction of the in- 
stant causes under Section 1337 of revised Title 
28, U. S. Code, as well as under Section 1348 of 
that title. 
As to the Constitutionality of the Unlawful Assem- 
bly and Riot Act of the Territory of Hawaii. 
It will be borne in mind that the individual 
plaintiffs, Kaholokula and others, Rania aside, at 
No. 836, have been indicted for unlawful assembly 
and riot and conspiracy in the indictment No. 2365, 
and that the individual plaintiffs at No. 828, Ka- 
wano aside, are held on complaints based on the 
unlawful assembly and riot act. For these reasons 
the constitutionality of both statutes is attacked. 
The unlawful assembly and riot act of the Terri- 
tory of Hawaii, ‘‘Riots and Unlawful Assemblies,”’ 
Chapter 277, as contained in the Revised Laws of 
Hawaii 1945, in pertinent part is set out in the foot- 
note. The origin of the law is shrouded in some ob- 


60Sec. 11570. ‘‘Where three or more persons are, 
of their own authority, assembled together with dis- 
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scurity. It came into written existence through 
the hands of the Honorable William Little Lee, the 


turbance, tumult and violence, and striking terror 
or tending to strike terror into others, such meeting 
is an unlawful assembly within the meaning of the 
provisions of this chapter.” 

See. 11571. ‘‘A riot is where three or more being 
in unlawful assembly join in doing or actually be- 
ginning to do an act, with tumult and violence, and . 
striking terror, or tending to strike terror into 
others. ”’ 

Sec. 11572. ‘‘Menacing language, or gestures, or 
show of weapons or other signs or demonstrations 
tending to excite terror in others, are sufficient vio- 
lence to characterize an unlawful assembly or riot.’’ 

See. 11573. ‘‘Coneurrence in an intent of tumult 
and violence, and in any violent tumultuous act, 
tending to strike terror into others, is a sufficient 
joining in intent to constitute a riot, though the 
parties concerned did not previously concur in in- 
tending the act. For example, where persons present 
at a public performance concur in the intent to 
disturb the same by tumult and violence, tending 
to strike terror; or concur in one or more acts of 
tumult or violence tending to strike terror, done by 
any of the assembly.”’ 

See. 11574. ‘‘It is not requisite in order to consti- 
tute an unlawful assembly or riot, that persons 
should have come together with a common or unlaw- 
ful intent, or in any unlawful manner; or that the 
object of the meeting, or the act done or intended, 
should of itself be unlawful. The tumult and vio- 
lence tending to excite terror, characterize the of- 
fense, though the persons may have assembled in a 
lawful manner, and though the object of the meet- 
ing, if legally pursued, or the act done or intended, 
if performed in a proper manner, would be lawful.”’ 

Sec. 11575. ‘Persons present at a riot or unlaw- 
ful assembly, and promoting the same or aiding, 
abetting, encouraging or countenancing the parties 
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first Chief Justice of the Supreme Court of Ha- 
wali. On September 27, 1847, the King-appointed 


concerned therein by words, signs, acts or otherwise, 
are themselves parties thereto and_ principals 
therein.’’ 

Sec. 11576. ‘‘In case of an unlawful assembly 
being by proclamation or otherwise ordered to dis- 
perse by any one having legal authority to disperse 
the same, anv one voluntarily remaining in the as- 
sembly after notice of the order, except for keeping 
the peace, is thereby a party concerned in the unlaw- 
ful assembly. ’’ 

See. 11577. ‘‘Everyv person present in an unlaw- 
ful assembly is presumed to have notice of an order 
given by lawful authority in lawful manner for the 
same to disperse.’’ 

See. 11578. ‘‘Whoever is guiltv of a riot or un- 
lawful assemblv, having for its object the destruc- 
tion or injury of anv house, building, bridge, wharf, 
ov other erection or structure; or the destruction or 
injury of any ship or vessel, or the furniture, ap- 
parel of cargo thereof, shall be punished bv impris- 
onment at hard labor not more than two vears, or 
by fine not exceeding five hundred dollars; and shall 
also be answerable to any person injured to the full 
amount of his damage.’’ 

Sec. 11579. ‘‘Whoever is guilty of being a party 
concerned in a riot or unlawful assembly endanger- 
ing the life, limb, health or liberty of any person, or 
in any other riot or unlawful assembly, not of the 
description designated in section 11578, shall be pun- 
ished bv a fine not exceeding one thousand dollars or 
by imprisonment at hard labor for not more than 
twenty years.’’ 

Sec. 11580. ‘‘If upon the trial of any person for 
being concerned in a riot or unlawful assembly as 
described in section 11579, the jury shall not be sat- 
isfied that such person is guilty thereof, but shall be 
satisfied that he is guilty of anv offense mentioned i in 
section 11578, then the jury may return as their 
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House of Nobles and Representatives of Hawaii 
by resolution authorized Mr. Lee to examine the laws 


verdict that he is not guilty of the offense charged, 
but is cuiltv of such offense, and he may be punished 
accordingly. ”’ 

See. 11581. ‘In ease of any riot or unlawful as- 
sembly in any town, village or district, it shall be 
the duty of everv district magistrate there resident, 
and also of the high sheriff, sheriff, and his deputies, 
and of the chief of police for the town, village or 
district to go among the persons so assembled, or as 
near to them as may be with safety, and in the name 
of the Territory to command all the persons so as- 
sembled immediately and peaceablv to disperse; 
and if the persons shall not thereupon so disperse, 
it shall be the duty of each of the officers to command 
the assistance of all persons present, in seizing, ar- 
resting and securing in custody the persons so un- 
lawfully assembled, so that they mav be proceeded 
with for their offense according to law.”’ 

See. 11582. ‘‘If any persons riotously or unlaw- 
fully assembled, who have been commanded to dis- 
perse by the high sheriff, sheriff, deputy sheriff, 
chief of police, or district magistrate, shall refuse or 
neglect to disperse without unnecessary delay, any 
two of the officers may require the aid of a suffi- 
cient number of persons in arms, or otherwise, as 
may be necessary, and shall proceed in such man- 
ner as in their judgment shall be expedient forth- 
with to disperse and suppress the unlawful, riot- 
ous, or tumultuous assembly, and seize and secure 
the persons composing the same, so that they may 
be proceeded with according to law.”’ 

See. 11583. ‘‘Whenever an armed force shall be 
ealled out for the purpose of suppressing any tu- 
mult or riot or unlawful assembly, or to disperse 
any bodv of riotous men, the armed force shall obey 
such orders for suppressing the riot or tumult or 
for dispersing and arresting the persons who are 
committing any of the said offenses, as they may 
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of Hawaii and in effect to compile them.®! The un- 
lawful assembly and riot act may perhaps have 
been in existence by edict promulgation prior to 
1833 when King Kamehameha III came to the 
throne. ‘The law appears in substance in the Penal 
Code of the Hawaiian Islands adopted by the House 
of Nobles and Representatives on June 21, 1850, 
known colloquially as ‘‘Lee’s Compilation.’’ In 
any event it is clear that the statute predates the 


receive from the high sheriff, sheriff, or chief of 
police, and also such further orders as they may 
receive after they shall arrive at the place of the 
unlawful, riotous or tumultuous assembly, as may 
be given by any two of the magistrates or officers 
mentioned in the preceding section. ’”’ 

Sec. 11584. ‘‘If by reason of the efforts made by 
any two or more such magistrates or officers, or by 
their direction, to disperse the unlawful, riotous or 
tumultuous assemblv. or to seize and secure the 
persons composing the same, who have refused to 
disperse, any such person or any other person then 
present, as spectators or otherwise, shall be killed 
or wounded, the magistrates and officers and all per- 
sons acting by their order or under their direction 
shall be held guiltless and justified bv law, and if 
any of the magistrates or officers, or any person 
acting under their authoritv or by their direction 
shall be killed or wounded, all the persons so at the 
time unlawfullv, riotously or tumultuously assem- 
bled, and all other persons who, when commanded 
or required, shall have refused to aid and assist the 
magistrates or officers, shall be held answerable 
therefor. ’’ 


61See Journal House of Representatives, Hawaii, 
September 27, 1847, p. 15. See Defendants’ Ex- 
hibit P, a memorandum prepared by Maude Jones, 
Archivist, Board of Commissioners of Public 
Archives. 
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Hawaiian Constitution of 1852 by at least two years. 

The unlawful assembly and riot act of the Ter- 
vitory of Hawaii, Sections 11570-11584, Revised 
Laws of Hawaii 1945, bears a startling resemblance 
to the substance of the riot act of George I. In- 


62Geo. I, stat. 2. c. 5. Cf. also 36 Geo. HI, ¢. 8, 
and discussion in Buckle. History of Civilization in 
England, Vol. I, 351, cited to the text in note 9 in 
Bridges v. California. 314 U. 8. 252 at p. 265. 

The statute of Geo. I is as follows: 

‘Whereas of late manv rebellious riots and tu- 
mults have been in divers parts of this kingdom. 
to the disturbance of the publick peace, and the en- 
dangering of his Majesties person and government, 
and the same are vet continued and fomented by 
persons disaffected to his Majesty, presuming so 
to do, for that the punishments provided by the 
laws now in being are not adequate to such hein- 
ous offences: and by such rioters his Majesty and 
his administration have been most maliciously and 
falsely traduced, with an intent to raise divisions. 
and to alienate the affections of the people from his 
Majestv: Therefore for the preventing and sup- 
pressing of such riots and tumults, and for the more 
speedy and effectual punishing the offenders therein, 
be it enacted by the Kings most excellent Majesty, 
by and with the advice and consent of the lords 
spiritual and temporal, and of the commons, in this 
present Parliament assembled. and bv the authority 
of the same, that: If any persons, to the number of 
twelve or more. being unlawfully, riotously. and tu- 
multnously assembled together, to the disturbance 
of the publick peace. at any time after the last day 
of Julv in the vear of our Lord one thousand seven 
hundred and fifteen, and being required or com- 
manded by anv one or more justice or justices of 
the peace, or bv the sheriff of the county. or his 
under-sheriff. or by the mavor, bailiff or bailiffs. or 
other head officer, or justice of the peace of any 


vse! DW... ete. 445 


deed, it may be fairly stated that [54] the George 
First statute is more favorable to the public and to 
civil rights than is the unlawful assembly and riot 


city or town-corporate, where such assembly shall 
be, by proclamation to be made in the Kings name, 
in the form hereinafter directed, to disperse them- 
selves, and peaceably to depart to their habitations 
or to their lawful business, shall to the number of 
twelve or more (notwithstanding such proclamation 
made) unlawfullv, riotously and tumultuously re- 
main or continue together bv the space of one hour 
after such command or request made by proclama- 
tion that then such continuing together to the num- 
ber of twelve or more, after such command or re- 
quest made by proclamation, shall be adjudged fel- 
ony without benefit of clerev, and the offenders 
therein shall be judged felons, and shall suffer death 
as in case of felony without benefit of clergy. 

“TI. And be it further enacted bv the authority 
aforesaid, That the order and form of the proclama- 
tions that shall be made by the authority of this Act 
shall be as hereafter followeth, (that is to say) the 
justice of the peace, or other person authorized by 
this Act to make the said proclamation, shall, among 
the said rioters. or as near to them as he can safely 
come, with a loud voice command or cause to be 
commanded silence to be while proclamation is mak- 
ing and after that, shall openly and with loud voice 
make or cause to be made proclamation in this words 
or like in effect: Our sovereign lord the King chare- 
eth and commandeth all persons, being assembled, 
immediately to disperse themselves, and peaceably 
to depart to their habitations or to their lawful 
business, upon the pains contained in the Act made 
in the first vear of King George. for preventing tu- 
mults and riotous assemblies. God save the King. 

‘*And every such justice and justices of the peace, 
sheriff, under-sheriff, mayor, bailiff, and other head 
officer aforesaid, within the limits of their respective 
jurisdictions, are hereby authorized, impowered, and 
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act of Hawaii. It should be noted at the outset that 
the statute of George I deemed a gathering not to 
be dangerous [56] until twelve persons had assem- 


required, on notice or knowledge of anv such unlaw- 
ful, riotous. and tumultuous assembly. to resort to 
the place where such unlawful, riotous, and tumultu- 
ous assembly shall be. of persons to the number of 
twelve or more. and there to make or cause to be 
made proclamation in manner aforesaid. 

“TIT. And be it further enacted bv the Authority 
aforesaid, That if such persons so unlawfully, riot- 
ously, and tumultuously assembled, or twelve or 
more of them. after proclamation made in manner 
aforesaid, shall continue together. and not disperse 
themselves within one hour, that then it shall and 
mav be lawful to and for every justice of the peace, 
Sheriff or under-sheriff of the county where such as- 
sembly shall be. and also to and for everv high or 
petty constable. and other peace-officer within such 
county. also to and for every mavor. justice of the 
peace, sheriff, bailiff. and other head officer, high 
or petty constable, and other peace-officer of any 
city or town-corporate where such assembly shall 
be. and to and for such other person and persons 
as shall be commanded to be assisting unto any such 
justice of the peace. sheriff or under-sheriff, mavor, 
bailiff. or other head officer aforesaid (who are here- 
by authorized and impowered to command all his 
Majesties subjects of age and ability to be assist- 
ing to them therein) to seize and apprehend. and 
thev are herebv required to seize and apprehend 
such persons so unlawfully, riotously, and tumultu- 
ously continuing together after proclamation made 
as aforesaid, and forthwith to carry the persons so 
apprehended before one or more of his Majesties 
justices of the peace of the county or place where 
such persons shall be so apprehended. in order to 
their being proceeded against for such their of- 
fences according to law; and that if the persons 
so unlawfully, riotously. and tumultuously assem- 
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bled, whereas the territorial statute considers an as- 
sembly of “three or more persons’? as containing a 
threat of danger. Both statutes seem to consider a 


bled, or any of them, shall happen to be killed, 
maimed, or hurt in the dispersing, seizing, or ap- 
prehending, or endeavouring to disperse, seize, or 
apprehend them, by reason of their resisting the per- 
sons so dispersing, seizing, or apprehending or en- 
deavouring to disperse, seize, or apprehend them, 
that then every such justice of the peace, sheriff, 
under-sheriff, mayor, bailiff, head officer, high or 
petty constable, or other peace-officer, and all and 
singular persons, being aiding and assisting to them, 
or any of them, shall be free, discharged, and in- 
demnified, as well against the Kings Majesty, his 
heirs and successors, as against all and every other 
person and persons of, for, or concerning the killing, 
maiming, or hurting of any such person or persons, 
so unlawfully, riotously and tumultuously assem- 
bled, that shall happen to be so killed, maimed, or 
hurt as aforesaid. 

“IV. And be it further enacted by the authority 
aforesaid, That if anv persons unlawfully, riotously 
and tumultuously assembled together, to the disturb- 
ance of the publick peace, shall unlawfully, and with 
force demolish or pull down, or begin to demolish or 
pull down any church or chapel, or anv building for 
religious worship certified and registered according 
to the statute made in the first vear of the reign 
of the late King William and Queen Mary, intitled, 
An Act for exempting their Majesties Protestant 
subjects dissenting from the Church of England 
from the penalties of certain laws, or anv dwelling- 
house, barn, stable, or other out-house, that then 
every such demolishing, or pulling down, or begin- 
ning to demolish, or pull down, shall be adjudged 
felony without benefit of clergy, and the offenders 
therein shall be adjudged felons. and shall suffer 
death as in case of felonv without benefit of clergy. 
[This section repealed 7 & 8 Geo. 4, c. 27, s. 1.] 


JAS W. D. Ackerman ete., et al. 


gathering of persons ‘‘of their own authority,’’ as 
contradistinguished from a gathering authorized by 
the sovereign, as menacing to public order. The 


‘““V. Provided always, and be it further enacted 
by the authority aforesaid, That if any person or 
persons do or shall, with force and arms, wilfully 
and knowingly oppose, obstruct. or in anv manner 
wilfully and knowingly lett, hinder, or hurt any per- 
son or persons that shall begin to proclaim or go to 
proclaim according to the proclamation hereby di- 
rected to be made, whereby such proclamation shall 
not be made, that then everv such opposing. ob- 
structing, letting. hindring, or hurting such person 
or persons so beginning or going to make such proc- 
lamation as aforesaid, shall be adjudged felony with- 
out benefit of clergy, and the offenders therein shall 
be adjudged felons, and shall suffer death as in ease 
of felonv, without benefit of clergy: and that also 
every such person or persons so being unlawfully, 
riotouslv and tumultuously assembled, to the num- 
ber of twelve, as aforesaid, or more, to whom proc- 
lamation should or ought to have been made if the 
same had not been hindred, as aforesaid, shall hke- 
wise, in case thev are anv of them, to the number of 
twelve or more. shall continue together. and not dis- 
perse themselves within one hour after such lett or 
hindrance so made, having knowledge of such lett 
or hindrance so made, shall be adjudged felons. and 
Shall suffer death as in case of felonv without bene- 
fit of clergy. 

“WT. And be it further enacted bv the authority 
aforesaid, That if after the said last dav of July one 
thousand seven hundred and fifteen, anv such chureh 
or chapel, or anv such building for religious wor- 
ship. or anv such dwelling-house. barn, stable. or 
other out-house. shall be demolished or pulled down 
wholly. or in part, by any persons so unlawfully, 
riotously and tumultuouslv assembled, that then, in 
ease such church, chapel, building for religious wor- 
ship, dwelling-house, barn, stable or out-house, shall 
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statute of George the First required law enforce- 
ment officers to order a riotous crowd to disperse, 
and there had to be a failure on the part of the 


be out of any City or Town. that is either a county 
of itself, or is not within any hundred, that then the 
inhabitants of the hundred in which such damage 
shall be done. shall be liable to yield damages to the 
person or persons injured, and damnified by such 
demolishing or pulling down wholly or in part; and 
such damages shall and mav be recovered by ac- 
tion to be brought in anv of his Majesty’s Courts of 
Record at Westminster (wherein no essoin, protec- 
tion, or wager of law, or any imparlance shall be 
allowed) by the person or persons damnified thereby, 
against anv two or more of the inhabitants of such 
hundred, such action for damages to any church or 
chapel to be brought in the name of the rector, vicar 
or curate of such chureh or chapel that shall be so 
damnified, in trust for applying the damages to be 
recovered in rebuilding or repairing such church 
or chanel; and that judgment being given for the 
plaintiff or plaintiffs in such action, the damages so 
to be recovered shall, at the request of such plain- 
tiff or plaintiffs, his or their executors or adminis- 
trators, be raised and levied on the inhabitants of 
such hundred, and paid to such plaintiff or plaintiffs 
in such manner and form, and by such ways and 
means, as are provided by the statute made in the 
seven and twentieth year of the reign of Queen 
Hlizabeth, for reimbursing the persons on whom any 
money recovered against anv hundred by any party 
robbed, shall be levied: And in case any such church, 
chapel, building for religious worship, dwelling- 
house, barn, stable, or out-house so damnified, shall 
be in any city or town that is either a county of it- 
self, or is not within any hundred, that then such 
damages shall and may be recovered by action to 
be brought in manner aforesaid (wherein no essoin, 
protection or wager of law, or any imparlance shall 
be allowed) against two or more inhabitants of such 
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people to obey this command before the severe 
penalties of the statute could be invoked. But the 
Supreme Court of Hawaii in Territory of Hawaii v. 


city or town; and judgment being given for the 
plaintiff or plaintiffs in such action, the damages so 
to be recovered shall, at the request of such plaintiff 
or plaintiffs, his or their executors or administra- 
tors, made to the justices of the peace of such city 
or town, at anv Quarter-Sessions to be holden for 
the said city or town, be raised and levied on the 
inhabitants of such city or town, and paid to such 
plaintiff or plaintiffs, In such manner and form, and 
by such ways and means, as are provided bv the 
said statute made in the seven and twentieth year 
of the reign of Queen Elizabeth, for reimbursing 
the person or persons on whom anv monev recovered 
against anv hundred by anv partv robbed, shall be 
levied. [This section repealed 7 & 8 Geo. 4, ¢. 27, 
Sle] 

“VII. And be it further enacted bv the author- 
ity aforesaid. That this Act shall be openly read at 
every Quarter-Sessions, and at every leet or law- 
day. 

“VIII. Provided always, That no person or per- 
sons shall be prosecuted by virtue of this act, for 
any offence or offences committed contrary to the 
same, unless such prosecution be commenced within 
twelve months after the offence committed. 

“TX. And be it further enacted by the authority 
aforesaid, That the sheriffs and their deputies, stew- 
ards and their deputies, bailes of regalities and their 
deputies. magistrates of royal boroughs, and all 
other inferior judges and magistrates, and also all 
high and pettv-constables, or other peace-officers 
and Countv, stewartry, city, or town, within that 
part of Great Britain called Scotland, shall have 
the same powers and authority for putting this pres- 
ent act in execution within Scotland, as the justices 
of the peace and other magistrates aforesaid, re- 
spectively have by virtue of this Act, within and 
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Joseph Kaholokula, et al., supra, 37 Haw. at p. 
639, held that no command to disperse was neces- 
sary in order that the penalties prescribed by the 
law might be invoked. Sce in particular the Court’s 
interpretation of Section 11581. Under the statute 


for the other parts of this kingdom; and that all 
and every person and persons who shall at any time 
be convicted of any of the offences aforementioned, 
within that part of Great Britain called Scotland, 
shall for such ofense incur and suffer the pain of 
death and confiscation of moveables: And also that 
all prosecutions for repairing the damages of any 
chureh or chapel, or any building for religious wor- 
ship. or any dwelling-house, barn, stable, or out- 
house, which shall be demolished or pulled down in 
whole or in part, within Scotland, by any person un- 
lawfully. riotously or tumultuously assembled, shall 
and may be recovered bv summary action, at the in- 
stance of the party aggrieved, his or her heirs, or 
executors, against the county, stewartry, citv or bor- 
ough respectively, where such disorders shall hap- 
pen, the magistrates being summoned in the ordinary 
form, and the several counties and stewartries called 
by edictal citation at the market-cross of the head- 
borough of such county or stewartry respectively, 
and that in general, without mentioning their names 
and designations. 

‘*X. Provided, and it is hereby declared, That 
this Act shall extend to all places for religious wor- 
ship in that part of Great Britain called Scotland, 
which were tolerated by law. and where his Majesty 
King George, the Prince and Princes of Wales, and 
their issue are prayed for in express words.’’ 


63We note parenthetically that none of the officers 
present during the course of the Paia incident, prob- 
ably twenty in number, gave any order requiring the 
strikers to disperse and that the Loitering statute, 
Section 11773, was read by Assistant Chief of Po- 
lice Freitas. 
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of George I no felony was committed unless the 
rioters remained together for a period of an hour 
after an order to disperse was given. The terri- 
torial statute is not clear in respect [57] to the length 
of time that rioters must remain together. The 
crime under the ruling of the Supreme Court of 
Hawaii in the Kaholokula case seems to be com- 
pleted eo instanti when three or more persons have 
assembled under the conditions set out in Section 
11570. Section 11576, relating to the crowd re- 
maining together after an order to disperse is given, 
therefore becomes of little relevancy. 

Section 11570 of the unlawful assembly and riot 
act of Hawaii undertakes to define ‘‘an unlawful 
assembly.’? Any assembly of three or more persons 


’ which meets or gathers 


“fof their own authority’ 
with disturbance, tumult and violence ‘‘striking 
terror or tending to strike terror into others’’ is 
brought within the purview of Chapter 277. Any 
large group of persons (unless they be persons sub- 
ject to discipline such as a company of soldiers 
turning out to fall in) ordinarily will meet or gather 
with some disturbance or tumult. Three persons in 
assembly, however, would have to exert their phys- 
ical capabilities to a considerable degree to meet 
with appreciable disturbance or tumult. The word 
‘‘violence’’ employed in the section surely has its 
ordinary legal meaning: ‘‘The abuse of force. That 
force which is employed against common right, 
against the laws, and against public liberty.’’, ‘* Vio- 
lence is synonomous with physical force ...’’. Bou- 
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vier’s Law Dictionary, Rawle’s 3rd Revision. This 
much of the section is plain. But Section 11570 
goes on to provide that the disturbance, tumult and 
violence must be one ‘striking terror or tending 
gemsttilkxe terror into others * * *’? The test here 
laid down is purely subjective and is very vague. 
An old fashioned charivari would come within the 
section’s ambit. The test of reasonableness is ab- 
sent from the statute. 

But the definition is further complicated by the 
provisions of Section 11572 which contains a broader 
characterization of ‘‘an unlawful assembly’’ and 
also, as we shall see, of a ‘‘riot.’’ Menacing lJan- 
guage or menacing gestures, or show of weapons ‘‘or 
other signs or demonstrations [58] tending to ex- 
cite terror in others’’ are stated to be. ‘‘sufficient 
violence to characterize an unlawful assembly.” A 
political meeting, the participants in which carry 
banners or transparencies attacking members of 
the opposition party and stating that they will be 
put out of public office, would He within the pur- 
view of the words of the section last quoted. In 
short, any violence or attack, even a verbal or 
printed one, would make the members of a gather- 
ing liable to the penalties prescribed by the statute. 
Any gathering of pickets, or any picketing, how- 
ever peaceful, might well ‘‘excite terror’? in the 
mind of an employer of labor. Indeed the statute 
received such an interpretation in effect from the 
Circuit Court of the Second Cireuit by Judge Wirtz, 
when he issued the ex parte injunction referred to 
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above. See note 21, supra. Section 11570 read in 
conjunction with Section 11572 is so vague that it 
necessarily fails to meet the test of certainty laid 
down by the Supreme Court of the United States in 
Lanzetta v. New Jersey, 306 U. S. 451, 453, and 
United States v. Cohen Grocery Co., 255 U. S. 81. 

Concerning Section 11571, which defines a ‘‘riot,”’ 
the same lack of clarity is apparent for the section 
states nothing more than ‘‘. . . where three or more 
being in unlawful assembly join in doing or actu- 
ally beginning to do an act, with tumult and vio- 
lence, and striking terror, or tending to strike ter- 
ror into others.’’ Again the test ‘‘striking terror 
or tending to strike terror into others,’’ is neces- 
sarily one which must be purely subjective and 
hence objectionable. Moreover, Section 11572, as 
is the case in regard to the definition of ‘‘an un- 
lawful assmbly’’ under Section 11570, has been in- 
terpolated into Section 11571, ‘*... any gestures... 
tending to excite terror in others, are sufficient to 
characterize ... [a] riot.”’ 

Section 11573 deals with concurrence in intent. 
The provisions of this section are unusual. We 
shall not repeat them in detail in this opinion but 
we point out that the first part of the section pro- 
vides that ‘‘Concurrence in [59] an intent of tumult 
and violence [to be read of course in connection 
with the definitions of Section 11570], and in any 
violent tumultuous act, tending to strike terror into 
others, is a sufficient joining in intent to constitute 
ariot...’’ It should be noted that a fair reading 
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of the statute requires the conclusion that ‘‘an in- 
tent of tumult and violence’’ is of itself ‘‘a suffi- 
cient joining in intent to constitute a riot.’’ The 
phrase ‘‘and in any violent tumultuous act,’’ sepa- 
rated in the text by commas, is plainly another and 
a separate ground upon which a ‘‘joining in intent 
to constitute a riot’? may be found. We would 
agree that any violent tumultuous act on the part 
of a member of a mob could and should be suffi- 
cient to join the actor in the common unlawful 
intent to maintain a riot. But the section goes 
much further than this and, as we have indicated, 
makes a state of mind, without an overt act, ille- 
gal and subject to the penalties of the statute. In- 
deed, it is fair to say that Section 11573 supplies 
enilt by a kind of association. Guilt could be im- 
plied by the mere presence at the scene of any per- 
son. There is no reasonable certainty in the sec- 
tion. 

Section 11574 states that ‘‘It is not requisite in 
order to constitute an unlawful assembly or riot, 
that persons should have come together with a com- 
mon or unlawful intent, or in any unlawful man- 
ner; or that the object of the meeting, or the act 
done or intended, should of itself be unlawful.”’ 
The second sentence provides that ‘*The tumult and 
violence tending to excite terror characterize the 
offense, though the persons may have assembled in 
a lawful manner, and though the object of the meet- 
ing, if legally pursued, or the act done or intended, 
if performed in a proper manner, would be law- 


456 W.D. Ackerman etc., et al. 


ful.’ We do not know what this language means 
and counsel have suggested no helpful solution. Cf. 
the opinion of the Supreme Court of Hawaii in 
Kaholokula case, supra, 37 Haw. at pp. 628-9. The 
section seems to intend the effect, however, that if 
any terror be excited, a lawful meeting performing 
lawful acts [60] would fall within the ambit of 
Chapter 277 and the participants therein would 
become subject to the penalties of the statute. 
Section 11575 deals with promoting or aiding a 
riot or unlawful assembly and states that any one 
present aiding, abetting, encouraging or ‘‘counte- 
nancing”’ the parties concerned therein by words, 
signs, acts, ‘‘or otherwise’ are themselves princi- 
pals therein. The verb ‘‘countenance’’ means ‘‘to 
give countenance to; to encourage; favor; ap- 
prove.’ It would necessarily follow that anyone 
whose mien or appearance was deemed to favor the 
assembly would himself be guilty as a principal. 
Section 11576 provides simply that wpon ‘‘an un- 
lawful assembly’’ being ordered to disperse by any- 
one having legal authority to order it to disperse, 
any person voluntarily remaining in the assembly, 
‘‘except for keeping the peace”’ is “*... a party con- 


64Sections 11572-4 are said by the Supreme Court 
of Hawaii in the Kaholokula case, 37 Haw. at p. 
628, to be ‘‘explanatory of statutory definitions of 
the offenses of unlawful assembly and riot...’’ But 
the sections cited seem to us to go much further 
than this explanation suggests. 


65Webster’s New International Dictionary, 2nd 
Edition. 
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eerned in the unlawful assembly.’’ It was the ob- 
vious intent of the framers of this section to make 
anyone remaining on the scene, after an order to 
disperse was given, a participant in the crime and 
subject to the penalties of the act. But Section 
11577 provides that ‘‘Every person present in an 
unlawful assembly is presumed to have notice of 
an order ...’’ to disperse. Here guilt is created 
by presumption. 

As we have indicated, Section 11572 provides that 
any menacing language or gestures or other signs 
or demonstrations tending to excite terror in oth- 
ers are sufficient to characterize an assembly as 
unlawful. Section 11579 provides that ‘‘ Whoever 
is guilty of being a party concerned in a riot or 
unlawful assembly endangering the life, limb, health 
or liberty of any person’’ shall be punished by a 
fine not exceeding $1,000 or by imprisonment at 
hard labor for not more than twenty years. But 
the clause just [61] quoted is qualified by the phrase 
‘‘not of the description designated in section 11578.”’ 
The provisions of Section 11572 would seem to 
make any person found guilty of unlawful assem- 
bly and riot (other than persons engaging in riots 
with the object of destruction of property desig- 
nated in Section 11578) subject to a term of impris- 
onment at hard labor for not more than twenty 
years. Cf. the comments of the Supreme Court of 


66See, however. the provisions of Section 10842 
of the Revised Laws of Hawaii 1945, relating to 
indeterminate sentences. 
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Hawaii in the Kaholokula case, 37 Haw. at pp. 
628-9. 

No part of the text of Section 11580 need be re- 
peated here. The Supreme Court of Hawaii seemed 
to entertain doubts as to its validity in the Kaholo- 
kula case. Id. at p. 641. The section’s meaning 
turns on the interpretation of Section 11579 and 
we think the terms of Section 11580 are so indefi- 
nite and uncertain as to fall clearly within the ban 
of the decisions of the Supreme Court of the United 
States last cited herein. Indeed, as we have indi- 
cated, the whole statute falls within the interdic- 
tion. No part of it can be saved. 

But Chapter 277 possesses other substantial vices. 
We entertain no doubt that the provisions of the 
First Amendment to the Constitution of the United 
States are applicable to the Territory of Hawaii. 
See Farrington v. Tokushige, 273 U. 8. 284, 298-9. 
See the Mo Hock Ke Lok Po ease. If not, it is clear 
that the provisions of the Fifth Amendment do ap- 
ply despite the fact that Hawaii is a territory. 
We have likened Chapter 277 to the riot act of. 
George the First. Like that statute it is a gross 
trespass on the rights of free speech and assem- 
bly as guaranteed by the Constitution of the United 
States. That the Supreme Court of the United 
States would so regard it we think it is implicit 
in the statements made by Mr. Justice Black in 
Bridges v. California, 314 U. S. 252, 265. He said 
specifically that ‘‘. . . the restrictions upon assem- 
bly? then prevalent in England would have been 
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regarded [62] as measures which the Constitution 
prohibited the American Congress from passing.”’ 
Note ‘‘9”’ cited to the text of Mr. Justice Black’s 
opinion, as has been said, refers specifically to the 
riot act of George I. Compare the treatment by the 
Supreme Court of the United States of like re- 
strictions which have been attempted to be placed 
upon the rights guaranteed against encroachment 
by the first ten Amendments to the Constitution. 
The statute sub judice must be judged upon its 
face. The case of Thornhill v. Alabama, 310 U. S. 
88, is particularly apposite. The Alabama statute 
(Section 3448 of the State Code of 1923) prohib- 
ited loitering or picketing. The words of Mr. Jus- 
tice Murphy require repetition. He said at pp. 97-8: 
“The existence of such a statute, which readily lends 
itself to harsh and discriminatory enforcement by 
local prosecuting officials, against particular groups 
deemed to merit their displeasure, results in a con- 
tinuous and pervasive restraint on all freedom of 
discussion that might reasonably be regarded as 
within its purview. It is not anv less effective or, 
if the restraint is not permissible, less pernicious 
than the restraint on freedom of discussion imposed 
by the threat of censorship. An accused, after ar- 
rest and conviction under such a statute, does not 


67See Bridges v. California, supra; Winters v. 
New York, 333 U.S. 507; Cantwell v. Connecticut, 
al0 U. S. 296; Hague v. C. I. O., 307 U. 8. 496; 
Grosjean v. American Press Co., 297 U. S. 233; 
Near v. Minnesota, 283 U. S. 697. Cf. Cole v. Ar- 
kansas, 333 U.S. 196. 
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have to sustain the burden of demonstrating that 
the State could not constitutionally have written a 
different and specific statute covering his activities 
as disclosed by the charge and the evidence intro- 
duced against him... . Where regulations of the 
liberty of free discussion are concerned, there are 
special reasons for observing the rule that it is the 
statute, and not the accusation or the evidence under 
it, which prescribes the limits of permissible con- 
duct and warns against transgression... .’’ 

The unlawful assembly and riot act of the Ter- 
ritory lays too great an emphasis on peace as dis- 
tinguished from [63] freedom. It exalts order at 
the expense of the freedom of speech and assem- 
bly guaranteed by the First Amendment to the Con- 
stitution of the United States. It offers a fertile 
field for the operation of the agent provocateur 
who may disturb any public gathering with com- 
parative impunity and cause the arrest of the most 
innocent participant who may have to stand trial 
under a theory of guilt by association and presump- — 
tion. 

Among the statute’s disabilities are the very heavy 
penalties which it imposes. They seem out of pro- 
portion to the crimes. Compare the VIII Amend- 
ment to the Constitution of the United States which 
prohibits cruel and unusual punishments. While 
many of the States have not dissimilar statutes 
there is none which authorizes such a heavy penalty 
as the statute of Hawaii. Most of the statutes pre- 
scribe penalties, fines aside, of a few months’, or a 
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vear’s, maximum imprisonment.68 As Professor 
Chafee states in ‘‘Free Speech in the United 
States,’’ it is unrealistic to hold “twenty years in 
prison before a speaker and eall him free to 
speak ...’©? It should be noted again that the very 
heavy penalty prescribed by Section 11579 first ap- 
peared in the statute in 1929, following the disas- 
trous strike of Filipino laborers in Hawaii in 1924. 
See ante under the heading ‘‘The ILWU and the 
Labor Picture.’’ See Laws of the Territory of 
ivervven, 1929, Act 4, p. 3. 

We have given careful consideration to the deci- 
sion of the Supreme Court of Hawaii in the Ka- 
holokula case and to Judge Peters’ thoughtful opin- 
ion. The ruling is entitled to great weight. But 
we are a court of the United States construing pro- 
visions of the Federal Constitution. We are con- 
strained to a conclusion respecting the unlawful as- 
sembly and riot act opposite to that expressed by 
the Supreme Court of Hawaii. We hold the stat- 
ute to be unconstitutional for the reasons stated. 


As to the Constitutionality of the Conspiracy 
Statute of Hawaii 
Tt will be borne in mind that the individual plain- 
tiffs at No. 836, Kaholokula and others, Rania aside, 
have been indicted for conspiracy, third degree, 
in the indictment at No. 2365. Accordingly they 
attack the constitutionality of the conspiracy stat- 


68See Appendix III to Professor Zachariah Cha- 
fee’s book, ‘‘ Free Speech in the United States,” at 
p. 975 et seq., Harvard University Press, 1941. 


61d. at p. 10. 
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ute of the Territory of Hawai.” The first part of 
Section 11120 (the example [65] aside) defines con- 
spiracy. It provides that ‘‘A conspiracy is a mali- 


Sec. 11120. ‘‘A conspiracy is a malicious or 
fraudulent combination or mutual undertaking or 
concerting together of two or more, to commit any 
offense or instigate any one thereto, or charge any 
one therewith; or to do what plainly and directly 
tends to excite or occasion offense, or what is obvi- 
ously and directly wrongfully injurious to another: 

‘‘Hor instance—A confederacy to commit murder, 
robbery, theft, burglary or any other offense pro- 
hibited by law; to prevent, obstruct, defeat or per- 
vert the course of justice, by suborning a witness, 
tampering with jurors. or the lke offenses: to 
eroundlessly accuse any one of, and cause him to be 
prosecuted for, an offense; to charge anv one with 
an offense, with the intent and for the purpose of 
extorting money from him; to falsely charge one 
with being the father of an illegitimate child; to 
cheat another by means of false tokens and pre- 
tenses; to manufacture a spurious article for the 
purpose of defrauding whomsoever the same can 
be sold to; to destroy a will and thereby prejudice 
the devisees: to prevent another, by indirect and 
sinister means, from exercising his trade, and to 
impoverish him; to establish, manage or conduct 
a trust or monopoly in the purchase or sale of any 
commodity. ”’ 

Sec. 11121. ‘‘Any person knowingly acceding to 
and joining in a conspiracy after the same is 
formed, is a party thereto, no less than the one 
who originally takes part in forming the same.”’ 

Sec. 11122. ‘‘It is not requisite that the act 
agreed upon should be done or attempted in pur- 
suance of the conspiracy; the conspiracy itself 
constitutes the offense.”’ 

Sec. 11123. ‘‘The act of each party to a con- 
spiracy, in pursuance thereof, is the act of all.’’ 
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cious or fraudulent combination or mutual under- 
taking or concerting together of two or more, to 
commit any offense or instigate anyone thereto, or 
charge anyone therewith; or to do what plainly and 
directly tends to excite or occasion offense, or what 
is obviously and directly wrongfully injurious to 
another; ...’’ 


Sec. 11124. ‘‘Husband and wife cannot by them- 
selves, without others, be euiltv of a conspiracy, and 
the acts or confessions of either are not evidence 
against the other in a prosecution for conspiracy.”’ 

wc * Cis 


See. 11127. ‘‘On a prosecution for conspiracy, if 
the jury find, or the magistrate having jurisdiction 
of the fact consider, the offense to be trivial, the de- 
fendants shall be discharged, with or without costs, 
in the discretion of the court.’’ 

Sec. 11128. ‘‘Conspiracy to commit, or to insti- 
gate to the commission of a felony; or to charge any 
one with felony; or to prevent, obstruct, defeat, or 
pervert the course of justice; or to forge or coun- 
terfeit or cheat to an amount exceeding one hun- 
dred dollars, is in the first degree and shall be pun- 
ished by imprisonment at hard labor not more than 
ten years, or by fine not exceeding ten thousand dol- 
ars.’? 

See. 11129. ‘‘A conspiracy to establish, create, 
manage or conduct a trust or monopoly in the pur- 
chase or sale of any commodity is in the second de- 
gree, and shall be punished by imprisonment at hard 
labor not more than two years, or by fine not ex- 
ceeding one thousand dollars.’’ 

Sec. 11130. ‘‘Conspiracy not appearing to be in 
the first or second degree, is in the third degree, and 
shall be punished by imprisonment of not exceed- 
ing one year and by fine not exceeding four hun- 
dred dollars.’’ 

Sections 11125 and 11126, which relate to proce- 
dure, are not presently pertinent. 
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The comspitacy statute came inte the written law 
ef Hawaii in Lee's Compilation, Pemal Code of 
June 21. 15%). in subetance as it & telay imseiar 
az is pertinent im the instant cases thouch i. like 
the unlawial assembly ani riot act. may have he 
earlier existence as a promulgated e@imt. We are 
of the opinion that the statute iE = broad and 
vazue as to fall within the prohibitions ef the an- 


been teste] in this recarnd imsefar a: we ean aseer- 


| 


tain, albeit seme of its terms ‘Section 5729. Re 
vised Laws of Hawaii 1935 in haec verba with Ser- 

i Revise] Laws of Hawaii 1945) are 
discussed and approved im Territtwery v. Hart. 35 
Haw. 158, 195-197. C®. Territery v. Reves. 23 Haw. 
180. and The King +. Joe. 3 Haw. 297. 238. Section 
1132) as drawn is bad om its face: partiemiaecly in 
view of the last clawse following the first semi- 
eolon a: quoted in note 1. sapra. The term “wf- 
femse”” is clarified. if clarifieation be necessary. br 
the provisions of Section 10601. eontained in Chap 
ter 22°. dealine with “Definitions.” Revisei Laws 
of Hawaii 1945. See Haas v. Henkel. 216 U. 8. 
452. and Hammerschmidt v. United States. 265 
U.S. 182. Cf. what was Section 37 of the Crimmal 
Code. and simee September 1, 1945. has bevome 
Section 371 of revised Tithe 18. U. S. Goete. Ser 
tien 10601 states that “The term ‘offemse.” as [66] 
weed in the laws of the Territery. means the deine 
what a penal law forbids to be dene. or emittine te 
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do what it commands.”’ The clause of Section 11120 
referred to makes two or more persons guilty of 
conspiracy if thev concert together to do “‘... what 
is obviously and directly, wrongfully injurious to 
another ...”’ and renders the section too vague to 
withstand attack. The word ‘‘wrongfully”’ is not a 
term of art im the criminal law. It means ‘‘In a 
wrong manner; unjustly; in a manner contrary to 
Bouvier’s Law Dic- 
ionary, Rawle’s Third Revision. Cf. the term 
“Wrong,’’ Black's Law Dictionary, Third Edition. 
The test supplied by the statute is, therefore, one of 
moral law, and two or more persons concerting to- 
gether to effect a breach ofthat law or to commit a 
sin, transgression or misdeed injurious to another, 
or to fail to do some act which morality requires, 
that failure being injurious to another, would be 
guilty of the crime of conspiracy under the stat- 
ute. This would be true despite the fact that the 
act done or omitted to be done is not defined in the 
Penal Code of Hawaii or in any criminal law of 
the Territory. Cf. the provisions of Section 10601. 
This portion of the statute clearly does not meet 
the test of certainty. 

But if we are wrong in respect to the foregoing 
conclusion, it is clear nevertheless that that part 
of the section following the semi-colon and quoted 
above does not by any means describe a crime. This 
part of Section 11120 defines a conspiracy as the 
doing of that which ‘‘plainly and directly tends to 
excite or occasion offense, or what is obviously and 


the moral law, or to justice.”’ 
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directiv wrongfully injurious te another.” If wo 
or more persons were to acree to S@ up a grecery 
store note that the agreement alone. withowi any 
overt act. would be sufficient te constitute the crime 
under Section 11122) m competition with the store 
of another. under a literal imterpretation of Ser 
tion 11120 ther would be guilty of the crime of 
conspiracy under the statute since what ther cor 
templated doing would be obviously and directiy 
“injurious” " to the rival merchant. True. the sec 
tlon employs the word ‘‘wronetfulir’’ betore thre 
phrase ‘“‘injurious te another.” but the word 
“wromciuliv”” is not a term of art m the lar rand 
means simpiv. at we have ahready stated. ‘in 
wrongs manner: unjustly: mm a manner contrary tw 
the moza! law. or to Justice." LBouwier'® Law Tac- 
tionary. Rawle s Sra Rerision. No ¢omme Jaw 
definition aids the statute im ‘this respect. CT. The 
Kking vy. Anvee. & Haw. 259. 260-262. We think 
it is obvious therefore that Seetuon 17120 fails w 
state a erie cognizable br anv standard of Ane} 
American law aud for the reasons given is contrary 
to the guarantees of the Fifth Amenament limiting 
federa: action or to these of the Fourteenth Amend- 
ment curtalling action by a State. 

The example or explanation contamed m the 
Act (see the second quoted paragraph of mow 70. 
supra! beginning with the words. **For imstanee™, 
demonstrates, we think, how far the statute acwualiv 
goes. The explanation states that ‘A eonfederacr 
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..- ® Prevent amether, bv indirect and sinister 
mewas. [rom exercising bis trade and tw impoverish 
ep...” is & comspiracy. Pivketing. however 
peacetul weuld fall within this ban. The means 
weelkt fe ‘“imdirect™” and. duu tless, weull be con- 
sudereti by many to be “sinister”. The adjective 
“simster™” is so ttle a term of art in the law 
and is so inadequate as a legal description that we 
eammet Gnd it im any law dictionary. The Supreme 
Court - Hawai in the Kaholekula case. 57 Haw. 
at pp. 625. 636, reeeemized the right of peaceful 
en amd also imdneated, Id. at p. 642. that 
to deprive an imdtvidual of his right to work ts 
to deprive him of ‘‘liberty”’ as emploved in Section 
TdT ef the unlawful assembly and riet act. We 
agree with both positions and state that to deprive 
a mam of his right to work does deprive him of a 
preciows hbertv. But we are concerned with a stat- 
wie which by reason of its vagueness and uwnecer- 
taimty must be held to be unconstitutional in its 
entirety. We think it would be fruitless to diseuss 
aay other sections of the conspiracy statute, Chap- 
ter 245, under the cirewmstances. [68] 


The Doetrine of Abstention.”! 
If ovr ruling is correct that we are authorized to 
adjudieate the eases at bar as a three-judge court 


‘TThe ‘‘doetrine of abstention” is referred to by 
Mr. Justice Frankfurter in Railroad Comm'n v. 
Pullman Co.. 312 U. S. 496, 500-1, where citing such 
eases as Beal v. Missouri Paecifie R. Co. 312 U. S$ 
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pursuant to Section 2281 of revised Title 28, we 
must deal with the doctrine of ‘‘abstention’’ and 
will do so shortly. If, on the other hand, we are 
not authorized by that statute to sit as such a court 
we adjudicate the instant disputes as the District 
Court for the District of Hawaii sitting en bane and 
for reasons stated immediately hereinafter the doc- 
trine of abstention can exercise no effect on our 
decisions and decrees. Proceeding under the for- 
mer theory first we will discuss the provisions of 
Section 22837 of revised Title 28. 

Section 2283 provides that ‘‘A court of the 
United States may not grant an injunction to stay 
a proceeding in a State court except as expressly 
authorized by Act of Congress, or where necessary 
aid of its jurisdiction, or to protect or effectuate its 
judgments.’’ Compare the provisions of Section 86 
of the Organic Act, as amended, and those of 
Section 265 of the old Judicial Code quoted in note 


45; Pennsylvania v. Williams, 294 U. S. 176 and 
Gilchrist v. Interborough Co., 279 U. 8. 159, he 
said, ‘‘These cases reflect a doctrine of abstention 
appropriate to our federal system whereby the fed- 
eral courts, ‘exercising a wise discretion’ restrain 
their authority because of ‘scrupulous regard for 
the rightful independence of the state governments’ 
and for the smooth working of the federal judici- 
ane 

72Section 265 of the old Judicial Code provided: 
“The writ of injunction shall not be granted by 
any court of the United States to stay proceedings 
in any court of a State, except in cases where such 
injunction may be authorized by any law relating 
to proceedings in bankruptcy.”’ 


vs. 1. DW .U wete. 469 


72 supra. Because of the provisions of Section 86 
of the Organic Act, set out in note 54 supra, the 
mandate of Section 2283 of revised Title 28 must 
be imposed in respect to all ‘‘matters and proceed- 
ings’’ as between the District Court and the Terti- 
torial Courts of Hawaii. But the word ‘‘State’’ 
as employed in Section 2281 cannot have a different 
meaning than that which it enjoys when used in 
[69] Section 2283.7 If the statutes of Hawaii are 
not ‘‘State’’ statutes the criminal proceedings com- 
plained of by the plaintiffs at our Nos. 828 and 836 
are not proceedings in a ‘‘State court’’. The sec- 
tions of the law referred to cannot be read both 
ways. They are not Janus-faced. If, therefore, the 
word “State” used in Section 2281 is not applicable 
to a statute of the Territory of Hawali, Section 
2283 cannot serve as a bar to action taken by this 
court to enjoin the criminal proceedings complained 
of in the cases at bar. We believe, however, for the 
reasons hereinbefore set out, that the Hawaiian 
statutes sub judice must be treated as if they were 
statutes of a State and that the provisions of Sec- 
tion 2283 are applicable. 

It is clear that the doctrine of abstention from 


@BBoth are parts of Chapter 155 and are pari 
materia. See Reviser’s Notes to Section 2283, re- 
vised Title 28, United States Code, p. 1910, Title 
28 United States Code Congressional Service. The 
Reviser’s Notes state: ‘‘The phrase ‘in aid of its 
jurisdiction’ was added to conform to Section 165] 
of this title to make clear the recognized power of 
the Federal courts to stay proceedings in State 
cases removed to the district courts.”’ 
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action by injunction by a federal court to restrain 
proceedings in a State court embodied in Section 
2283 of revised Title 28, does not go to the juris- 
diction of the federal tribunal but is instead a rule 
of comity in the form of positive law. Moran v. 
Sturges, 154 U. S. 256: Riggs v. Johnson County, 
6 Wall. 166. The matter was well put in Feldman 
v. Pennroad Corporation, D. C. Del.. 60 F. Supp. 
716, 718. affirmed 155 F. 2d 773. cert. den. 329 U. 8. 
SOS. wherein it was said **The statute [Section 265 
of the old Judicial Code] is a limitation upon the 
equity powers of the federal courts. When applica- 
tion is made to a federal court to enjoin proceed- 
ings in a State court, the duty devolves upon the 
federal court to determine whether the petition has 
alleged facts for which relief is prohibited by the 
statute or whether the equities of the case require 
that an injunction issue despite the statutory limita- 
tion”’, citing Smith v. Apple. 264 U. S. 274. In 
Keegan v. State of New Jersey, 42 F. Supp. 922. 
924, a three-judge Section 266 court stated: **The 
protection of personal rights [70] secured by the 
Constitution is as important as the protection of 
property rights secured by it. Section 265 of the 
Judicial Code, 28 U.S.C.A. Section 379, is not a 
jurisdictional statute, but one that merely goes to 
the equity presented by the bill... . A federal court 
therefore may exercise its jurisdiction to prevent 
the trial of a defendant by a state court where such 
a trial would invade constitutional rights. Such 
jurisdiction may be exercised by way of injunction 
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or in habeas corpus proceedings. In... [Truax 
v. Raich, 239 U.S. 33, 37-38], Mr. Justice Suther- 
land delivering the opinion of the Supreme Court 
stated: ‘The due and orderly administration of 
justice in a state court is not to be thus interfered 
with save in rare cases where exceptional cireum- 
stanees of peculiar urgency are shown to exist.’ ”’ 
It has always been the case, however, that a 
federal court may enjoin proceedings in a State 
court if necessary to assert and protect a rightful 
jurisdiction. Guaranty Trust Co. v. North Chicago 
St. R. Co. (1904), 7 Cir., 130 F. 801. cert. den. 194 
U. 8. 638. Section 2283 of revised Title 28 provides 
that ‘“‘A eourt of the United States may not grant 
an injunction to stay proceedings in a State court 
except as expressly authorized by Act of Congress, 
or when necessary in aid of its jurisdiction, or to 
protect or effectuate its judgments.’’ There is no 
doubt that Congress set up the safeguards of See- 
tion 266 of the old Judicial Code and those of See- 
tion 2281 of revised Title 28 to guard against too 
frequent injunctions by the federal courts to re- 
strain action by State officers acting under State 
statutes. In Board of Edueation v. Barnette, 319 
U. 8. 624, the Supreme Court held invalid, on an 
appeal from a three-judge Section 266 court, a 
regulation of a state board of edueation requiring 
children in public schools to salute the American 
flag. The regulation referred to must have had the 
effect of a statute otherwise the impanelment of a 
Section 266 court would have been held to have been 


5 
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inappropriate. In Grosjean [71] v. American Press 
Co., 297 U. S. 233, the Supreme Court struck down 
a statute which had for its purpose the licensing 
of the press by the imposition of a gross receipts 
tax for the privilege of engaging in the newspaper 
business. In Hague v. C.1.0., supra, the Supreme 
Court held two ordinances requiring the licensing of 
public meetings in Jersey City void on their face 
and restrained their enforcement. In Murdock v. 
Pennsylvania, 319 U. 8. 105, the Supreme Court, 
on certiorari to the Superior Court of Pennsyl- 
vania, held invalid a municipal ordinance requiring 
religious colporteurs to pay a license tax as a condi- 
tion to the pursuit of their activities. These author- 
ities show the general application of immjunctive 
principles by courts of the United States to protect 
from state action rights guaranteed to the people 
by the First and the Fourteenth Amendments. 
But in the decision of the Supreme Court in 
Douglas v. Jeanette, 319 U. 8. 157, hes the difficulty 
in granting the rehef which the plaintiffs seek by 
way of injunction from this court in order to re- 
strain the Hawaiian authorities from proceeding 
with the criminal prosecutions. In the Jeannette 
ease the Supreme Court had before it an unconstitu- 
tional ordinance (held to be such in Murdock vy. 
Pennsylvania, supra, decided the same day), and 
the District Court of the United States for the 
Western District of Pennsylvania, by a single 
judge, had enjoined threatened criminal prosecu- 
tions thereunder. See 39 F. Supp. 32. Jurisdiction 
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in the case was based on Section 24 (14) of the old 
Judicial Code and the Civil Rights Acts. The Su- 
preme Court by Mr. Chief Justice Stone said, 319 
U.S. at pp. 1638-164: “It is a familiar re that 
courts of equity do not ordinarily restrain criminal 
prosecutions. No person is immune from prosecu- 
tion in good faith for his alleged criminal acts. Its 
imminenee, even though alleged to be in violation of 
constitutional guaranties, is not a ground for equity 
relief since the lawfulness or constitutionality of 
the statute or ordinance on which the prosecution 
is based may be determined as readily in the crimi- 
nal [72] case as in a suit for an injunction... . 
Where the threatened prosecution is by state officers 
for alleged violations of a state law, the state courts 
are the final arbiters of its meaning and application, 
subject only to review by this Court on federal 
grounds appropriately asserted. Hence the arrest 
by the federal courts of the processes of the crimi- 
nal law within the states, and the determination of 
questions of criminal lability under state law by 
a federal court of equity, are to be supported only 
on a showing of danger if irreparable injury ‘both 
great and immediate.’ ’’, citing, inter alia, Spiel- 
man Motor Co. v. Dodge, 295 U. 8S. 89, 95; Beal v. 
Missouri Pacific R. Corp., 312 U. 8. 45, 49, and 
Wilhams v. Miller, 317 U.S. 599. 

In the Spielman case the Supreme Court refused 
to enjoin a criminal prosecution under Chapter 781 
of the Laws of 1933 of New York, holding, by Mr. 
Chief Justice Hughes, that it must appear that 
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“‘The danger of irreparable loss is both great and 
immediate’’ and that the petitioner had failed to 
meet this test. In the Beal case the plaintiff rail- 
road had sought an injunction from the District 
Court restraining State officers from enforcing the 
Nebraska Full Train Crew Law. The District Court 
had granted rehef and the Court of Appeals for 
the Eighth Circuit had affirmed, 108 F. 2d 897. The 
Supreme Court reversed, 312 U. S. at p. 49, Mr. 
Justice Stone saying: ‘‘No citizen or member of 
the community is immune from prosecution, in good 
faith, for his alleged criminal acts. The 1mminence 
of such a prosecution even though alleged to be 
unauthorized and hence unlawful is not alone 
ground for relief in equity which exerts its extra- 
ordinary powers only to prevent irreparable injury 
to the plaintiff who seeks its aid.’’, citing, inter 
alia, Terrace v. Thompson, 263 U.S. 197, 214. Cf. 
Truax v. Raich, supra, and Hague v. C.1.0., supra. 

But in A. F. of L. v. Watson, supra, the Supreme 
Court, by Mr. Justice Douglas, pointed out that 
a district court of the United States might enjoin 
criminal prosecutions [73] based on an amendment 
to the Florida Constitution in effect outlawing 
closed-shop agreements if exceptional circumstances 
and great and immediate danger of irreparable loss 
to the petitioners, asserted by the pleadings were 
proved. Accordingly the judgment of the Disttict 
Court was reversed and the cause remanded. Mr. 
Justice Douglas stated, 327 U.S. at p. 593: “But 
even though a district court has authority to hear 
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and decide the case on the merits, it should not 
invoke its powers unless those who seek its aid have 
a cause of action in equity. ... The power of a 
court of equity to act is a discretionary one... . 
Where a federal court of equity is asked to inter- 
fere with the enforcement of state laws, it should do 
so only ‘to prevent irreparable injury which is clear 
Sndeimminent...’ That is a strict test. But 
we think appellants satisfy it. We reach that con- 
clusion on the basis of the allegations concerning 
the disruption of the collective bargaining processes 
and the injury to the unions and to the employers 
alike, if the closed-shop agreement is outlawed. As 
we have said, it is averred that there are about 500 
contracts with Florida employers containing closed- 
shop agreement. ..’’ Cf. Terrace v. Thompson 
supra, 263 U.S. at p. 214, where Mr. Justice Butler 
stated, ‘‘But the legal remedy must be as complete, 
practical and efficient as that which equity could 
afford. ... Equity jurisdiction will be exercised to 
enjoin the threatened enforcement of a state law 
which contravenes the Federal Constitution wher- 
ever it is essential in order effectually to protect 
property rights and the rights of persons against 
injuries otherwise irremediable; and in such case 
a person, who as an officer of the State is clothed 
with the duty of enforcing its laws and who threat- 
ens and is about to commence proceedings, either 
civil or criminal, to enforce such a law against 
parties affected, may be enjoined from such action 
by a federal court of equity.’’ 
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In concluding that the decision of A. F. of L. v. 
Watson has a potent bearing on the disposition of 
the cases at [74] bar we are not unmindful of the 
fact that in the cited decision the Supreme Court 
ordered the cause remanded to the District Court 
with directions to retain the bill pending the final 
determination of designated questions of local law. 
The circumstances of A. F. of L. v. Watson are 
to be distinguished from the cases at bar on the 
ground that the Supreme Court of Hawaii in the 
Kaholokula case held the unlawful assembly and 
riot act to be constitutional. A most important 
question of local law therefore has already been 
decided unfavorably to the plaintiffs in the suits at 
bar. It should be pointed out, moreover, that the 
Kaholokula case could not be appealed to the Court 
of Appeals for the Ninth Circuit for the decision 
of the Supreme Court of Hawaii was rendered on 
an interlocutory appeal under the procedure pre- 
scribed by Section 9531, Revised Laws of Hawaii 
1945. 

Even if it were to be held, despite the circum- 
stances, that the decision of the Supreme Court of 
Hawaii in the Kaholokula case had rendered the 
question of constitutionality of the unlawful as- 
sembly and riot act res judicata as to Kaholokula 
and his fellow defendants in the proceedings at No. 
2657 in the Supreme Court of Hawaii, 37 Haw. 
625, or that he or they could not contest the validity 
of the statute further because of the operation of 
a kind of estoppel, nonetheless other plaintiffs at 
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either No. 828 or No. 836 would not be so bound. 
The short of it is that the determination of local 
law which the Supreme Court of the United States 
ordered the District Court in A. I’. of L. v. Watson 
to await and in the meantime to hold its hand, has 
already taken place in respect to the unlawful as- 
sembly and riot act. It follows that under the 
circumstances of the instant cases if our decision 
is to be effective we ourselves must pass on the 
validity of the unlawful assembly and riot act. 
While the conspiracy statute has not been tested 
by the Territorial Courts insofar as we are aware, 
since it forms the basis of only one count of the 
indictment at No. 2365 we have thought it proper 
for this court to determine [75] its constitutionality 
since it would be futile to cut the indictment in 
half or to truncate the instant proceedings. 

We conclude that the prosecutions of the indi- 
vidual plaintiffs must be enjoined. Our conclusion 
is based not only on the decision of the Supreme 
Court in A. F. of L. v. Watson but also upon that 
in Douglas v. Jeannette. 

First under A. F. of L. v. Watson our reasons 
are as follows: As we have stated, the unlawful 
assembly and riot act and the conspiracy statute 
of the Territory of Hawaii are unconstitutional 
upon their face and the impact of the two statutes 
as employed, and as about to be employed, by the 
law enforcement authorities of the Territory, is 
such as to disrupt immediately any substantial pos- 
sibility or opportunity for genuine collective bar- 
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gaining between the employers of the sugar and 
pineapple industries and their respective employees. 
As we have stated the growing of pineapples and 
the raising of sugar cane are the ‘two major in- 
dustries of the Territory. By the very existence of 
the two statutes referred to as well as by reason of 
the manner of their enforcement by the authorities 
of the Territory, the scales are weighted so heavily 
in favor of the employer and against the employee 
as to render fair collective bargaining a virtual 1m- 
possibility under the Labor Management Relations 
Act, 1947, 29 U.S.C.A. Sections 157-8. That Act 
is applicable in the Territory of Hawaii as we have 
stated. The Hawaiian statutes effect indirectly the 
very result which the amendment to the Constitu- 
tion of Florida under consideration in A. F. of L. 
v. Watson was designed to effect directly. A court 
of the United States has a duty to protect inter- 
state commerce under Section 13837 of revised Title 
28, U. 8. Code. A court of the United States under 
Section 1348 of that Title also must protect civil 
rights as guaranteed by the Constitution and as 
defined by the Civil Rights Acts. A strike properly 
conducted is a legitimate weapon in the armory of 
labor. Peaceful assembly, peaceful picketing, and 
freedom of speech and of assembly are equally 
legitimate weapons of labor. Indeed, [76] freedom 
of speech and of assembly are rights guaranteed to 
all of us by the Constitution of the United States. 

All collective bargaining in the Territory of 
Hawaii in our opinion is substantially affected by 
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the two statutes as well as by the prosecutions con- 
ducted or about to be carried on thereunder. Ap- 
proximately thirty thousand members of the ILWU 
and the union itself necessarily feel the impact of 
the statutes as does each employer in the sugar and 
pineapple industries. All labor relations in the 
Islands are clouded by them. On the records pres- 
ently before us we think it is fair to state that 
equable or amicable relations between employers 
and employees in the Territory of Hawaii are im- 
possible while the statutes stand. The repercus- 
sions which arise from the enforcement of these 
statutes of the Territory are such as to cause great 
and irreparable harm and damage to all labor rela- 
tions in Hawai. The danger to labor relations 
within the Territory is great and immediate 
for if the full penalty of twenty years, or com- 
paratively heavy sentences, be imposed after trial 
and conviction of any substantial number of the 
one hundred and twenty-seven plaintiffs at Nos. 
828 and 836, labor on the Islands of Hawaii may, 
with a measure of justification, conclude that the 
processes of the law have been employed to reduce 
its members to virtual peonage. If this were to 
transpire, in our opinion, many years would pass 
before an adequate basis for collective bargaining 
could arise again. We go further and state that 
the two statutes are of such a nature as to affect 
not only labor but all other persons on the Islands 
and constitute a two-edged weapon with which the 
liberty of the individual, laboring man or capitalist, 
may be stricken down at any time. 
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But there are other and equally cogent reasons 
why the injunctions prayed for here must issue. As 
was pointed out by Mr. Chief Justice Stone in 
Douglas v. Jeannette, 319 U. S. at p. 163, no person 
is immune from prosecution in good faith. But 
good faith prosecution is an essential if a person 
is not to be deprived of constitutional rights. The 
[77] qualification of good faith in a prosecution 
runs through the line of cases applying the doctrine 
of abstention. See for example Beal v. Missouri 
Pacific R. Co., supra, 3127 Ul Sy ate ne 
words in good faith are of great importance and 
were intended to draw a line between bona fide 
prosecutions embarked upon to uphold the law and 
prosecutions for some ulterior purpose or motive. 
The motive of the prosecutor is of course not 
relevant to the ordinary criminal proceeding; the 
material questions ordinarily are whether the de- 
fendant has committed the act alleged and whether 
it constitutes a crime. But prosecutions for motives 
other than the enforcement of the law have taken 
place on occasion and in connection with the exer- 
cise of the discretion of a district court of the 
United States to restrain such criminal actions good 
faith is material under the Civil Rights Acts. 

In this connection the following facts among 
others in the instant cases are pertinent: (1) (a), 
the mass arrests, and the very broad, indeed, the 
too broad field, from which the police drew the 
defendants in the various criminal proceedings 
after both the Paia and the Kaumalapau Harbor 
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incidents, demonstrated by the fact that the names 
of sixteen persons were stricken out of one of the 
complaints and that of ninety-three arrests made 
on the Island of Oahu on July 18, 1947 only one 
person, viz. Sibolboro, was subjected to prosecution, 
all other complaints being nolle prossed; (b) the 
naming of persons as defendants in criminal pro- 
ceedings from photographs taken by the police both 
prior and subsequent to the occurrence of the 
Kaumalapau Harbor incident; (c) the fact that 
the police made ho arrests during the course of the 
Paia or Kaumalapau incidents; (d) the excessive 
bail required of many of the plaintiffs in the instant 
eases; (2) the fact that Assistant Chief of Police 
Freitas did not read the unlawful assembly and 
riot act to the strikers during the Paia or Kaumala- 
pau incidents and did not contemplate the swearing 
out of a complaint against any of the plaintiffs 
under that statute [78] until directed to do so by 
the prosecuting officers of Maui County; (38) the 
repeated selection of the unlawful assembly and 
riot act with its heavy penalties as vehicles for the 
prosecution of comparatively minor infractions of 
the criminal laws: (4) the haste with which the 
prosecuting officers of Maui County procured the 
second indictment of Kaholokula and others when 
the first indictment was held invalid by the Su- 
preme Court of Hawaii; (5) the fact, for we have 
found it to be a fact, that no one has been prose- 
euted under the unlawful assembly and riot act 
except in connection with labor disputes at any 
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time during the life of the Territory; and (6) the 
fact that the maximum penalty under the unlawful 
assembly and riot act was increased from five years’ 
imprisonment to twenty year's’ imprisonment in 
1929, following the Filipino workers’ strike in 1924. 
In view of the foregoing we are brought to the 
eonclusion that the threatened prosecutions of the 
plaintiffs are not ‘‘in good faith’’ within the pur- 
view of that requirement as laid down in Douglas v. 
Jeannette, and that the criminal proceedings com- 
plained of are being carried on for the purpose of 
attack upon a labor movement rather than for the 
ends of justice. 

In making these statements we do not accuse the 
Attorney General of Hawaii or the prosecuting 
officers of Maui County in the instant cases of lack 
of honor or of personal integrity. The labor move- 
ment is an unpopular one in the Hawaiian Islands 
and these gentlemen do no more than reflect the 
mores of their time and their locality. There is no 
personal feeling in the attitude of these defendants 
and we do not doubt but that they are conscienti- 
ously animated by the high desire to maintain in- 
dustrial prosperity in the Territory of Hawaii. The 
record seems to indicate beyond peradventure, how- 
ever, that the unlawful assembly and riot act has 
been employed as a club to beat labor and that 
the conspiracy statute is an apt instrument to the 
same end. [79] 

We find that the plaintiffs’ remedy at law is not 
and cannot be ‘‘as complete, practical and efficient 
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as that which equity could afford.’’ Terrace v. 
Thompson, supra, 263 U.S. at p. 214. The damage 
will be done to labor relations in the Territory of 
Hawaii and to the plaintiffs long before the in- 
dividual cases, if the plaintiffs be found guilty, can 
reach the Court of Appeals for the Ninth Circuit. 
The danger of irreparable injury is both great and 
immediate. In this connection we point out again 
that the Supreme Court of Hawaii in the Kaholo- 
kula case has held the unlawful assembly and riot 
act to be constitutional upon interlocutory appeal, 
though it held the indictment insufficient for want 
of certainty. That decision will bind every court 
short of the Court of Appeals for the Ninth Circuit 
and an unconstitutional statute will stand as a basis 
for present and further prosecutions thereunder. 

In holding that injunctions against prosecution 
of the individual plaintiffs under the unlawful as- 
sembly and riot act and the conspiracy statute must 
issue we do not ignore the fact that it is our duty 
to follow the interpretation of constitutionality im- 
posed on the statute by the Supreme Court of 
Hawaii unless, in our opinion, that interpretation 
is clearly erroneous. After most careful considera- 
tion of both the statute and the decision do we 
conclude that the interpretation of the Supreme 
Court was erroneous and that the unlawful assem- 
bly and riot act is unconstitutional on its face. So 
regarding the statute and the decision of the Su- 
preme Court of Hawaii it is our duty to proceed as 
the law requires of us. 
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Another matter requires brief discussion. Section 
266 of the old Judicial Code provided, and Section 
2284 (5) of revised Title 28 provides, that a three- 
judge court before final hearing should hold its 
hand and stay proceedings before it if a suit has 
been brought in a State court of competent juris- 
diction to test the statute complained of and the 
State court itself has stayed prosecution under 
the statute pending the completion of the test. See 
note 74 supra. See Traffic Telephone Workers’ Fed. 
of New Jersey v. Driscoll, 72 F. Supp. 499. It will 
be observed at once that the provisions of Section 
2284 (5) are literally imapplicable under the cir- 
cumstances of the cases at bar for no stay of the 
threatened or pending criminal proceedings has 
issued from any court of the Territory of Hawaii. 
The statute, therefore, not being literally applic- 
able, can have no effect beyond the rule of comity 
expressed by the Supreme Court of the United 
States in the Jeannette case. 


“In pertinent part as follows: 

‘‘A district court of three judges shall, before 
final hearing, stay any action pending therein to 
enjoin, suspend or restrain the enforcement or exe- 
cution of a State statute or order thereunder, when- 
ever it appears that a State court of competent 
jurisdiction has stayed proceedings under such 
statute or order pending the determination in such 
State court of an action to enforce the same. If the 
action in the State court is not prosecuted diligently 
and in good faith, the district court of three judges 
may vacate its stay after hearing upon ten days 
notice served upon the attorney general of the 
State.”’ 
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As to the Defense of Unclean Hands. 

The defendants contend, as we apprehend their 
position, that the plaintiffs seek to obtain an injunc- 
tion from this court, ‘“*. . . assuring them that their 
acts will not be indictable as unlawful assembly and 
riot, so that they may with greater comfort and 
impunity pursue a course of unlawful conduct.’ 
We think the defendants misapprehend the plain- 
tiffs’ contentions and the point. Lest they also 
misunderstand the position of this court the state- 
ments which follow are necessary. We do not econ- 
done or attempt in any manner to palliate the illegal 
conduct of the strikers, plaintiffs in these proceed- 
ings. But we are required to discharge our duty 
and we are of the opinion that that duty requires 
us to enjoin the prosecutions of the plaintiffs under 
the statutes designated for the reasons given. The 
doctrine of unclean hands is inapplicable here. If 
it were otherwise no one who had infringed an 
unconstitutional statute, no matter how irreparable 
the damage resulting from the prosecution and no 
matter how great and imminent the [81] dangers 
inherent in the statute’s enforcement, could cause 
a district court of the United States to enjoin 
prosecution thereunder. The application of the doc- 
trine of unclean hands under the theory enunciated 
by the defendants would have driven the plaintiffs 
out of court in A. F. of L. v. Watson and would 
have had a like effect in Traffic Telephone Work- 
ers’ Fed. of New Jersey v. Driscoll, supra. 


Defendants’ brief p. 96. 
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J£ our decision in the instant cases is upheld there 
remains in the armory of the Territory of Hawaii 
numerous criminal statutes of the kind well known 
to the States of the United States and adequate for 
the punishment of lawbreakers. 


THE ATTACK ON THE JURY COMMISSION- 
ERS AND ON THE GRAND JURIES OF. 
MAUI COUNTY. 


As to the Right of Kaholokula, et al. to Attack the 
Indictment Handed Down by the 1947 Maui 
County Grand Jury. 


The complaint for violation of the unlawful as- 
sembly and riot statute against Agliam and his co- 
defendants was dated August 1, 1947, and Agliam 
and those named in the complaint with him were 
held for action of the grand jury on September 
16, 1947. As we have stated Agliam and his co- 
defendants were joined as plaintiffs at No. 828 by 
stipulation and an appropriate order theron. Bar- 
bosa and his co-defendants were named in a com- 
plaint based on violations of the unlawful assembly 
and riot act, dated July 16, 1947. Makekau and his 
co-defendants were named in a complaint similarly 
based, dated July 15, 1947. Makekan, et al., and 
Barbosa, et al., filed motions and challenges to the 
jury commissioners and to the 1947 grand jury of 
Maui County at Nos. 2412 and 2413 respectively in 
the Circuit Court of the Second Circuit of the Ter- 
ritory of Hawaii. The matters raised by the mo- 
tions and challenges to the jury commissioners and 
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to the 1947 Maui County grand jury were decided 
by Judge Cristy on September 17, 1947, [82] while 
the case of Kaholokula, et al., No. 2657 in the 
Supreme Court of Hawaii, 37 Haw. 625, decided 
November 26, 1947, was still before that Court. As 
we have said the constitutionality and the sufficiency 
of the indictment handed down by the Maui County 
grand jury on October 30, 1946, Plaintiffs’ Exhibit 
No. 9, were tested by the Supreme Court in the 
cited case. The Supreme Court of the Territory 
held the unlawful assembly and riot act to be con- 
stitutional but the indictment was deemed to be 
insufficient in that specific illegal acts of the in- 
dividuals were not described therein. As has been 
stated Kaholokula and certain others, plaintiffs at 
No. 836, had been indicted by reason of the Paia 
incident. Kaholokula and the other defendants in- 
dicted with him made no attack on the jury com- 
missioners and did not challenge the 1947 Maui 
County grand jury. They do presently attack, by 
the allegations of the complaint at No. 836, both 
the jury commissioners of Maui County and the 
methods used to select grand juries in that county. 
They offer in support of their contentions the rec- 
ord made before Judge Cristy (sitting vice Judge 
Wirtz in the Circuit Court of the Second Cireuit) 
under the motions and challenges of Makekau, et 
al., and Barbosa, et al.76 The evidence contained in 


%#Pursuant to paragraph 11, stipulation 4/23/48, 
at our No. 828, and also paragraph 9, stipulation 
4/23/48 at our No. 836. 
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that record will be discussed hereinafter. The points 
raised are substantially those set up in the com- 
plaints at our Nos. 828 and 836. The motions and 
challenges of Makekau, et al., and Barbosa, et al., 
were filed in the Second Circuit Court on or about 
July 28, 1947 and were subsequently amended.” 
The defendants point out that when Judge 
Cristy’s designation was made by the Supreme 
Court to the Second Circuit Court, to the end that 
he could hear the motions and challenges referred 
to, it was apparent that there were involved in 
the Kaumalapau Harbor incident not only [83] 
Makekau and those charged with him but also 
Barbosa and his co-defendants. This, say the de- 
fendants in the cases at bar, is ‘‘the very evident 
reason why the order of the Supreme Court in- 
eluded authorization to Judge Cristy to hear sup- 
plementary challenges and why Judge Cristy in 
disposing of the motions and challenges on Septem- 
ber 18, 1947 stated that his rulings would apply to 
any other case lying before the grand jury.’’® But 
the case of Kaholokula, et al., was not then lying 
before a grand jury. The 1946 Maui County grand 
jury had handed down a true bill against Kaholo- 
kula and his co-defendants on October 30, 19-46, 
Plaintiffs’ Exhibit No. 9. Moreover. if Kaholokula, 


“Ve will discuss the challenges and motions as 
amended. Differentiation between the original mo- 
tions and charges and the amendments is unneces- 
sary and would be unprofitable. 


See transcript of hearings before Judge Cristy 
p- 061. 
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and his co-defendants under the indictment of Oc- 
tober 30, 1946, believed, as they apparently did, 
that the unlawful assembly and riot statute would 
be declared unconstitutional, or that the indictment 
would be found to be insufficient as actually trans- 
pired, there was no reason why they should have 
challenged the 1947 Maui County grand jury. Ac- 
tually the earlier indictment had been found by the 
1946 Maui County grand jury and that jury was 
functus officio. Whether or not the indictment was 
held to be insufficient, the life of the 1947 grand 
jury would expire on January 12, 1948.79 

The Kaholokula case was decided by the Supreme 
Court on November 26, 1947. The Territory had 
twenty davs after the opinion was announced in 
which to petition for rehearing.2° The time for 
filing a petition for rehearing expired therefore on 
December 17, 1947. But the 1947 Maui County 
grand jury met on December 2, 1947 and indicted 
Kaholokula again and with him seventy-four other 
persons in indictment No. 2365, including one in- 
dividual not designated in the earlier indictment, 
Plaintiffs’ Exhibit [84] No. 9. The later indictment, 
No. 2365, Exhibit E to the complaint at our No. 836, 


See Section 9638, Revised Laws of Hawaii 1945. 
The life of the grand jury expires with the end of 
the term and the new term commenced in the Sec- 
ond Circuit on the second Monday in January, 1948, 
viz. January 12, 1948. See Section 9802 of the 
Revised Laws of Hawaii 1945. 


89See Rule 5 of the Supreme Court of Hawaii. 
See 36 Haw. at p. 756. 
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contains not only a count based on the unlawful 
assembly and riot act but also a count bottomed on 
conspiracy, third degree.®! At the time the indict- 
ment, No. 2865, was returned by the 1947 grand 
jury there had been no remittitur by the Supreme 
Court to the Second Circuit Court as has been said. 
The defendants’ brief®2 states in regard to this 
point, ‘‘The grand jury undoubtedly had a right 
to consider and to act upon the case, but were the 
plaintiffs bound to take notice that they would do 
so? That is the issue. We cannot foretell the ruling 
of the territorial court thereon, and it is not ma- 
terial here; they [the defendants] either were bound 
to take notice that the grand jury would consider 
the case and waived their opportunity [to chal- 
lenge], or were not bound to take notice of it 
and can still present, by plea or motion on arraign- 
ment all contentions based on federal rights.’’ The 
defendants in the instant cases cite Territory v. 
Ferris, 15 Haw. 139, for comparison. The cited case 
holds that a defendant charged with murder waives 
his right to challenge the grand jury if he does not 
do so prior to the time it retires even though he 
is held in jail at the time. Section 9812, Revised 
Laws of Hawaii 1945, provides that any person 
‘‘held to answer a charge for a criminal offense’’ 
may challenge the panel before the grand jury is 
sworn. The grand jury is impaneled and sworn at 


81Pursuant to Sections 11120-11130 of the Revised 
Laws of Hawaii 1945. 


82At p. 138. 
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the opening of the term. The 1947 Maui grand 
jury could not have come into office until January 
13, 1947, the second Monday in January. 
Paragraph ‘‘I’. Challenges,’’ of Rule 18 of the 
Rules of the Supreme Court! as amended February 
14 and [85] March 27, 1947,®5 provides, ‘‘Before the 
grand jury retires, .. . any person held to answer 
a charge for a criminal offense may challenge the 
panel or an individual juror for cause to be as- 
signed to the court. All such challenges shall be 
tried and determined by the court.’’ We think that 
the word ‘‘retires’’? as used in the Supreme Court 
rule means the first retirement by the newly im- 
paneled grand jury after it has been charged by 
the court. See Section 9811 of the Revised Laws 
of Hawaii 1945. See such cases as Commonwealth 
v. Smith, 9 Mass. 107, and People v. Jewett, 3 
Wend. (N. Y.) 314. Territory v. Ferris, supra, is 


83Sections 9810-2 of the Revised Laws of Hawaii 
1945. 


84See item 7, paragraph 7, stipulation filed April 
23, 1948, in No. 828, and item 3, paragraph 7, 
stipulation filed April 23, 1948, in No. 836. Cf. 36 
Haw. at p. 763. 

Section 9603 of the Revised Laws of Hawaii 1945 
provides that the Supreme Court shall have “‘gen- 
eral superintendence of all courts of inferior juris- 
diction. .. .’’ See also Section 83 of the Organic 
Act, 48 U.S.C.A. § 635. 


The changes effected by the amendments seem 
immaterial insofar as the instant question is con- 
cerned. See Rule 18 of the Supreme Court prior 
to the stated amendments. 
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silent on this point, and we can find no pertinent 
Territorial authority. If we are correct in this 
ruling the opportunity of Kaholokula and his ¢o- 
defendants to challenge the 1947 grand jury either 
under Section 9812 or under Rule 18 of the Su- 
preme Court Rules elapsed long before December 
2, 1947 when the indictment, No. 2365, was handed 
down. A chance to challenge the individual grand 
juror’s competency as distinguished from irregn- 
larity of the drawing of the grand jury, still re- 
mained. Questions of competency, as distinguished 
from questions of regularity in the drawing of the 
grand jury, could be presented on arraignment 
under the indictment. Cf. Territory v. Scully, 22 
Haw. 618, 632, explaining Territory v. Ferris, su- 
pra. In the Scully case 1t was held that a motion 
to quash an indictment on the ground of irregu- 
larities in selecting the list of persons to act as 
grand jurors, must be made before the jury was 
sworn. In Territory v. Braly, 29 Haw. 7, 8-10, the 
Supreme Court of the Territory considered on a 
plea of abatement a challenge based on alleged 
failure to apportion properly the citizenry for 
grand jury service among several precincts but 
the court’s decision was based in fact upon the con- 
clusion that no abuse of discretion had been demon- 
strated. [86] 

The defendants urge that under the rule of Car- 
ter v. Texas, 177 U. S. 442, dealing with the exelu- 
sion by a Texas court of members of the African 
race from a grand jury, rights guaranteed by the 
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Constitution of the United States to the plaintiffs 
in the instant cases could be preserved by a motion 
to quash the indictment on arraignment. Cf. Terri- 
tory v. Ferris, supra. But this raises a substantial 
federal question which, however, melts into the 
major contentions of the plaintiffs in the instant 
eases that they have been denied their constitutional 
rights. 

We are of the opinion that the defendants named 
in the indictment No. 2365 did not have a fair 
opportunity®® to challenge the 1947 Maui County 
grand jury and, as we have stated, had no sub- 
stantial reason for believing that that grand jurv 
would indict them on December 2, 1947; that their 
objections to the jury commissioners and to the 
constituency of the 1947 grand jury must be 
weighed and considered. The question then be- 
comes: Shall this court consider on behalf of Kaho- 
lokula and his co-defendants under indictment No. 
2365 the motions and challenges, filed by Makekau 
and Barbosa in the Second Cireuit Court which 
‘have been made part of the records of the cases at 
bar by the stipulations of the parties 287 


86As appears from the defendants’ brief at p. 137: 
‘In the arguments before the trial we frankly 
stated to this court that we do not know whether 
the plaintiffs in Civil No. 836 have had opportunity 
to challenge the 1947 grand jury.’’ 


87See paragraph 11 of the stipulation of April 
23, 1948, at No. 828, and paragraph 9 of the like 
stipulation at No. 836. Each pertinent paragraph 
is as follows: ‘‘It is stipulated that the record of 
the proceedings before the Honorable A. M. Cristy, 
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The defendants insist that all the pertinent evi- 
dence on this issue should be stricken out at both 
numbers and that this court may not consider it. 
They contend that we do not have the jurisdiction, 
i. e., power, to determine the issue whether a grand 
jury of the Territory has been properly [87] eon- 
stituted even if it has been selected in a manner 
clearly prohibited by the Constitution of the United 
States. Cf. Cobbledick v. United States, 309 U.S. 
323. The defendants endeavor to draw an analogy 
helpful to them from the federal statute relating 
to the removal of civil rights cases, Section 31 of 
the old Judicial Code, presently Section 1448 of 
revised Title 28, citing Kaizo v. Henry, 211 U. S. 
146, 148, a case arising in the Territory of Hawaii, 
and Andrews v. Swartz, 156 U. 8. 272, 276. It is 
doubtful if the cited cases retain full authority to- 
day in view of Johnson v. Zerbst, 304 U. 8. 458, 468, 
wherein the Supreme Court held that a trial court 
‘would lose jurisdiction, i. e., the power, to try a 
criminal indictment, if the defendant was denied 
his constitutional mght to assistance of counsel un- 
der the Sixth Amendment. It is the law, however, 
that civil rights cases may not be removed to the 


inelnding the testimony taken as transcribed by the 
court reporter of the Second Judicial Circuit, said 
transcript of record having been heretofore filed in 
this court, shall be deemed in evidence in this case 
with the same effect as if said testimony were ad- 
duced by the respective parties in this court, the 
entire record also being deemed in evidence before 
this court, subject to all legal objections not herein- 
above waived.’’ See note 76 supra. 
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federal court unless the denial of civil rights occurs 
by reason of provisions of a state constitution or 
svaumte. Kentucky v. Powers, 201 U. S. 1, 30-1; 
Strauder v. West Virginia, 100 U. S. 303, 309; 
and Virginia v. Rives (Ex parte Virginia), Id. pp. 
513, 321. 

But assuming, as we must by reason of Section 
86 of the Organic Act, as amended, that the Terri- 
tory of Hawaii stands in the same position to the 
United States as a State insofar as removal of 
causes is concerned, we are of the opinion that, 
decisions controlling the removal of civil rights 
eases to the federal courts nonetheless are not per- 
suasive here. ‘The question presented is not whether 
‘the case of the Territory v. Kaholokula, et al., may 
be removed to the United States District Court for 
the District of Hawaii, but whether in a suit based 
upon the Civil Rights Acts this court may consider 
whether Kaholokula and his co-defendants, plain- 
tiffs at No. 836, have been deprived of rights guar- 
anteed to them by the Constitution of the United 
States by reason of the methods employed in the 
selection of the 1947 Maui County grand jury. We 
are of the opinion that the latter question is within 
the ambit of the powers conferred upon a district 
court of the United States by [88] Section 1343 of 
revised Title 28. See also R. S. Sections 1977 and 
1979. The question before us is not how might 
removal be accomplished but whether the plaintiffs 
are being deprived of their civil rights. The ques- 
tion at bottom therefore is the same as that previ- 
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ously decided by us. But even if it were not, we 
nonetheless sit as a court of equity. It is well 
established that a court of equity, having acquired 
jurisdiction on adequate grounds should determine 
all material issues. Our decision should not be 
truncated. Accordingly, we hold that it is proper 
for this court to consider the pertinent evidence 
stipulated into the records at both numbers and to 
adjudicate the issue involved. 


The Evidence Produced on the Motions and Chal- 
lenges of Makekau and Others and Barbosa and 
Others to the Jury Commissioners and to the 
1947 Maui County Grand Jury. 


We state preliminarily that the provisions of the 
law of the Territory of Hawaii relating to ‘‘ Jurors’’ 
are to be found in Sections 9791 to 9813, inclusive, 
of the Revised Laws of Hawaii 1945, as amended, 
and in Section 83 of the Organic Act, 48 U.S.C.A. 
Section 635. We shall not repeat all the provisions 
of the statutes but we point out that Section 9800 
of the Revised Laws of Hawaii 1945 stated in per- 
tinent part ‘‘That the jury commission of each 
eircuit shall in each year make and file with the 
clerk of the circuit court at least ten days before 
the next term of court two certified separate lists 
of citizens to serve respectively as grand and trial 
jurors in the circuit court for the ensuing year. It 
shall select and list the names of one hundred 
citizens as trial jurors and fifty citizens as grand 
jurors ...’’, and ‘‘All of such selections shall he 
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citizens whom the respective commissions believe, 
after careful investigation in each case, to be quali- 
fied and not exempt under the provisions of this 
chapter. If practicable, no person shall be selected 
who has served as a juror or grand juror within 
one year. [89] All of such selections shall be made 
without reference to the political affiliations or to 
the race or place of nativity of citizens, with a view 
to obtain lists representative of the qualified citi- 
zenry of each cireuit.’’ The last sentence quoted 
was amended by L. 1945, ¢. 163, s. 1, (Section 
9800.01) to provide that ‘‘No person shall be se- 
lected and listed as a grand juror who had been so 
selected and listed within one year .. .’’ Section 
2 of the statute last designated also added a require- 
ment of three years residence in the Territory, 
amending Section 9791 of the Revised Laws of 
Hawaii 1945 to that extent. Section 9791 need not 
be quoted here. It is sufficient to state that it em- - 
bodies in substance, the amending residence qualifi- 
eation aside, the provisions of Section 83 of the 
Organic Act, including those relating to the ability 
of the juror to speak English. Section 9803 pro- 
vides for the drawing of the grand jury panel by 
the clerk of the court by lot in the usual fashion; 
that is to say the fifty names on the list are put 
into the ‘‘grand jury box’’ and from these names 
the clerk selects ‘‘. . . not less than thirteen nor 
more than twenty-three persons to serve as grand 
jurors ...’’ The 1947 grand jury consisted of 
twenty-one persons so selected. They are the de- 
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fendants named as grand jurors in the complaints 
at Nos. 828 and 836. 

It will be noted upon an examination of the testi- 
mony before this court, from the transcript of the 
hearings before Judge Cristy and also from a num- 
ber of the exhibits that the terms ‘‘list’’, ‘‘grand 
jury’’, ‘‘grand jury as a whole’’, ‘‘panel’’ and 
‘‘array’’ have been employed on oceasion in a man- 
ner which creates some confusion. The three terms 
first quoted were generally emploved to designate 
the list of fifty persons selected by the jury com- 
missioners for grand jury service. The terms 
‘‘nanel’’ or ‘‘array’’ seemingly were used on most 
occasions to designate the twenty-one grand jurors 
drawn by lot by the clerk of the court from the list 
of fifty names selected by the jury commission; for 
example, the grand jurors named as [90] defend- 
ants in the instant occasion. Cf. the respective 
definitions of ‘‘panel’’ and ‘‘array’’, Bouvier’s Law 
Dictionary, Rawle’s Third Revision. In at least 
two instances, however, the word ‘‘panel’’ was used 
where the term ‘‘list’? would have been more appro- 
priate. See Movants’ Exhibit No. 15 in the 
proceedings before Judge Cristy, referred to here- 
inafter. See also Plaintiffs’ Exhibit 26. 

The evidence produced on the challenges to the 
grand jury by Makekau, et al., and Barbosa, et al., 
in the Cireuit Court of the Second Circuit respec- 
tively at Criminal Nos. 2412 and 2413, shows that 
the 1947 Maui County grand jury was not im- 
paneled in accordance with law. This appears from 
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the record of the proceedings before Judge Albert 
M. Cristy, sitting vice Judge Cable A. Wirtz, in 
the Circuit Court of the Second Circuit, and made 
part of the record at both our numbers.88 The court 
allowed but a limited review of the methods em- 
ployed to select the grand jury and of the individual 
qualifications of the members thereof. Judge Cristy 
would not permit what he referred to as a ‘‘free for 
all’? examination of the members of the panel upon 
voir dire. He permitted examination of individual 
grand jurors on voir dire only to the extent of allow- 
ing the defendants’ counsel to bring out their re- 
spective business connections and general position 
in the community. The court was apparently of 
the view that a wider scope of examination of the 
qualifications of individual members of the panel 
would be irrelevant. Judge Cristy also excluded 
evidence which, from the nature of the offers made, 
would have tended to show more clearly that cer- 
tain important elements of the community were 
precluded from serving on the grand juries of Maui 
County. The court, however, permitted enough evi- 
dence to come into the record to demonstrate the 
erroneous method employed in selecting the 1947 
Maui County grand jury. [91] 

There was evidence which we believe to be cre- 
dible and from which we find that 84% of the 


88The challenges are also part of the plaintiffs’ 
bill of particulars which has been made a part of 
both complaints. See the references to the stipula- 
tions in note 87, supra. 
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persons who were selected and listed for grand jury 
service in 1947 came from the ranks of the em- 
ployer-entrepreneur group and their salaried (non- 
labor) employees. The record demonstrates also 
that all other groups in the community, including 
labor, had approximately but a 16% representation 
on the 1947 grand jury lst. 

The word ‘‘haole’? has been much employed 
throughout the testimony and, as we stated at an 
earlier point in this opinion, a satisfactory defini- 
tion of it is hard to encompass. A haole was defined 
by a witness (see note 11, supra) as a person of 
mainland American or of northern Enropean stock, 
not a person of Portuguese, Spanish or Puerto 
Rican descent. To this we added the gloss of Adams’ 
definition (see note 13, supra) describing the haole 
as a class of persons of superior economic and 
social status. As indicated previously we accept 
this composite definition. The dominant position of 
the haole in the economic life of the Territory of 
Hawaii has been testified to repeatedly in the in- 
stant case and is also fully borne out by such 
authorities as Burrows®? and Lind. While we 
think that the record in the instant cases demon- 


89See ‘‘Hawaiian Americans’’, by Edwin G. Bur- 
rows, Yale University Press, 1947, pp. 1 to 95. See 
note 14 supra. 


See ‘‘An Island Community, Ecological Succes- 
sion in Hawaii’’, by Andrew W. Lind, the Univer- 
sity of Chicago Press, 1938 at pp. 112 and 255. This 
book was introduced in evidence in the proceedings 
before Judge Cristy. See note 14 supra. 
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strates that the haole group and the employer-en- 
trepreneur group in the Islands should be deemed to 
be almost co-extensive, we shall not so treat them 
for the purposes of the question now under discus- 
sion and will employ the term ‘‘haole’”’ as defined 
in this paragraph. 

Employing that definition we find that though 
the haole group comprised but about 3.6% of the 
population of Mam County, the 1947 Maui County 
grand jury list nonetheless contained the names of 
twenty-one haoles or 42% of the list. On the other 
hand there were only six [92] laboring men named 
on the grand jury list, or a total of 12%. Cf. Mo- 
vants’ Exhibits Nos. 7 and 9. But male laborers 
in Maui County comprised approximately 79% of 
the total male population of that County. Again 
see Movants’ Exhibit No. 9. Only laborers are 
named in the indictment at No. 2365 and in the 
criminal complaints. 

It should be observed that the percentage of 
Koreans, Hawaiians, Puerto Ricans and Filipinos 
on the list was zero. There were over 10,000 persons 
of Filipino descent in Maui County in 1946 and 
1947 but the 1947 grand jury list contained no Fih- 
pinos. The evidence also shows that Filipinos con- 
stitute the second largest national group in the 
Territory. While Filipinos who had not been en- 
gaged in the military service of the United States 
could not become naturalized citizens until 19467! 


1See Act of July 2, 1946, 8 U. S. C. A. Sections 
703, 724. 
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nonetheless the registry of voters at the election 
which was held on November 5, 194692 demonstrates 
that many, more than one hundred, male Filipinos 
were entitled to vote at that election. It will be 
noted that the provisions of Section 9791 of the 
Revised Laws of Hawaii 1945 do not require that 
to be eligible for jury service that the individual 
must be a registered voter but only that he possess 
the qualifications for registration as a voter. Ques- 
tionnaires® were submitted to numerous Filipinos 
along with other members of the community whom 
it was contemplated might be called for jury service, 
and though there were numerous Filipinos who 
were qualified?! none was called to serve. There 
were a number of Filipinos indicted under the 
indictment at No. 2365 and named in the criminal 
complaints hereinbefore referred to. These include 
at No. 828, Diego Barbosa, Victor Degamo, and 
Basilo Arruiza; at No. 836, Leocadio Baldovi, Calix- 
tro Cason and Juan Hara. 

Statistics are sometimes most misleading when 
they seem the clearest and we would hesitate to base 
our decision upon them. Filipinos represent about 
390% of the male population of Maui County though 
comparatively few are citizens, and therefore it 


2These lists were filed with the clerk after the 
termination of the hearings pursuant to permission 
granted by the court. They are Plaintiffs’ Exhibits 
22-A and 22-B. 


%8See Plaintiffs’ Exhibits Nos. 23 and 24. 


These included Patrick Ortello, Vincente Engor- 
ing and Salvadore Seno. 
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might be argued that it was by pure inadvertence 
that all of them were excluded from grand jury 
duty; that the haole group are in fact better edu- 
eated than the average citizen of Hawaii, and that 
therefore, since the jury commissioners are required 
by law to make a “‘ecareful investigation in each 
ease’ ',® their selections naturally include more of 
the better educated members of the community. In 
this connection we point out again that Seetion 83 
of the Organic Act requires that a juror must be 
able ‘‘understandingly [to] speak, read, and write 
the English language ..."*. he testimony received 
by Judge Cristy, however, makes it clear, statistics 
aside, that the exelusion of certain groups of the 
community was deliberate and intentional. 
Pirswant to Section 9799, Revised Laws of 
Hawaii 1945, the jury lists are made up by three 
jury commissioners, two of whom are appointed by 
the judge of the a@reuit court, the third commis- 
sioner being ex officio the judge himself. Augustine 
Pombo, one of the jury commissioners, had served 
as such for an extended period of time, having had 
fourteen years of consecutive service with the excep- 
tion of one vear, 1945. The other jury commissioner 
was Claude E. Chatterton. Judge Wirtz, Mr. Pombo 
and Mr. Chatterton chose the persons comprising 
the list of the 1947 Maui County grand jury. When 
Mr. Pombo was asked why there never had been a 


See Section 9800, Revised Laws of Hawaii 1945, 
and Section 83 of the Organic Act, 48 U. 8S. C. A. 
Section 635. See also Sections 9799 and 9803, 
Revised Laws of Hawaii 1945. 
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Filipino on the ‘‘Grand Jury’ he replied candidly, 
“We just have a lot of other men a lot better. *"6.97 
As to the number of haoles on the grand jury list 
Mr. Pombo’s statements were equally pointed and 
conclusive and admit of no misunderstanding. He 
testified in effect that he picked haoles because he 


wanted to give them something to do ‘**... if they 
want a chance to run the country .. ."’.92 The sub- 


%See p. 312 transcript of proceeding before Judge 
Albert M. Cristv. 

%There is a Filipino on the 1948 Maui County 
grand jury. 

%See Id. at p. 290. Mr. Pombo testified as fol- 
lows: 

‘The Court: Did you pick them because they 
were haoles? 

Witness [Pombo] No. I pick them because I want 
to give them something to do—if they want a chance 
to run the country— 

The Court: Did vou pick them because of their 
fairness? 

Witness: Because thev are fair. Thev are in 
court—they have to be fair. There is another jury— 
in case it don’t go right on the Grand Jury, the 
trial jurv is waiting for them. 

Mr. Resner [Counsel for the defendants in the 
proceedings in the Circuit Court of the Second Cir- 
cuit]: What did vou mean a moment ago—you said 
they wanted a chance to run the country? 

A. Well, thev do run the country. 

Q. How do you mean that? 

A. The majority—lots of these—the Baldwins— 
they own the place. 

Q. I see. 

A. And if thev want to run politics. just as well 
give them something to do in courts. Thev can’t run 
it in here because the population getting too inde- 
pendent.’’ 


vs. .L.W.U. ete. 505 


stance of Mr. Pombo’s testimony is that haoles were 
placed on the grand jury so that they might have an 
opportunity to run the country. 

Mr. Pombo’s standard of selecting jurymen was 
also made plain when he stated: ‘‘Well, we picked 
men—majority of them with better edueation. They 
are in business in the community.’’ He was then 
asked, ‘‘Was it your feeling that a man in business 
would be better qualified than a man out of busi- 
ness?’’ He replied, ‘‘He has got a better head on 
him.’ 

Neither of the other two jury commissioners 
denied the accuracy of Mr. Pombo’s testimony 
respecting this basis or standard of selection in any 
particular. What Mr. Pombo said respecting meth- 
ods of selecting persons to comprise the grand jury 
list seems to us to be conclusive in proving deliber- 
ate exclusion of Filipinos from grand jury service 
as well as a deliberate weighting of the grand jury 
list in favor of haoles and against the laboring men 
of the community. We so find. [95] 

Judge Wirtz testified that the selection of jurors 
was made from persons whom the jury commis- 
sioners knew, individuals with whom they had had 
personal contact on a business or social basis.}00 
Judge Wirtz’ testimony respecting the personal 
knowledge of the Jury commissioners of the persons 
selected by them to form the list was corroborated 


See Id. at p. 318. 
100See Id. at pp. 161-162. 
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by Ma. Pombo and to some extent also by Mr. Chat- 
terton.!°! See Smithy. Terasyed Uy Saiz2, 132) 
Section 9800, Revised Laws of Hawaii 1945, pro- 
vided in respect to the selection of jurors, both 
grand and petit, that, ‘‘If practicable, no person 
shall be selected who has served as a juror or grand 
juror within one year.’’ Movants’ Exhibit No. 15 in 
the proceedings before Judge Cristy on the chal- 
lenges to the jury commissioners and to the 1947 
grand jury of Maui County by Makekau, et al., and 
Barbosa, et al., Criminal Nos. 2412 and 2418, Circuit 
Court, Second Circuit, Territory of Hawaii, covers 
the service of members of the Maui County grand 
jury panels from 1942 to 1947, inclusive. The exhibit, 
however, was so qualified by the testimony of Judge 
Wirtz!© that it appears that the term ‘‘service’’ as 
employed in the exhibit meant listing on the grand 
jury lists rather than actual service on a grand 
jury. Assuming, as we think we must, that the 
terms ‘service’’ and ‘‘served’’ as employed in the 
exhibit mean being named on a grand jury list, 
rather than actual service on a grand jury, 1. e., 
being called and sworn to serve thereon, the exhibit 
is enlightening nonetheless as to the methods 
employed in constituting grand jury lists in Maui 
County for it demonstrates that 54 individuals were 
listed to serve for 141 years of a total of 300 man- 
years (50 men on each jury list for 6 years) during 
the period indicated. It does appear, however, from 


101See Id. at pp. 354 et seq. 
102Td. at p. 242-245. 
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the testimony taken before Judge Cristy that there 
was no person on the 1947 grand jury list who had 
been listed as a grand juror in Mani County in 1946. 

Section 9800 stated, prior to amendment, that if 
practicable no person should be selected who had 
served as a juror within a year Section 9800, as we 
have said, was amended by L. 1945, ¢. 163, s. 1, (Sec- 
tion 9800.01) to provide that no person should be 
selected and listed as a grand juror who had been so 
selected and listed within one year and that no per- 
son should be selected and listed as a trial juror who 
had been so selected and listed within one year. The 
Jaw as amended became effective on May 14, 1945, 
subject to a qualification not here pertinent. Despite 
these provisions, however, it will be observed from 
Plaintiffs’ Exhibit No. 26 that at least seven persons 
(at least six of whom were haoles) who were listed 
on the 1945 Maui County grand jury list were listed 
again on the 1946 list. It will be remembered that 
the 1946 grand jury returned the first indictment, 
Plaintiffs’ Exhibit No. 9, against IKaholokula and 
others based on the unlawful assembly and riot act 
of the Territory of Hawaii. The names of the seven 
men to whom we have referred are H. B. Benner, 
H. G. Bush, A. J. Collins, Wm. Dickson, F. J. 8. 
Gay, J. W. Hoxie, and E. F. Sabin. The 1946 indict- 
ment of Kaholokula, et al., was quashed by order of 
the Supreme Court of Hawaii following its opinion 
in Territory of Hawaii v. Kabolokula, et al., 37 
Haw. 625, and the facts stated have no specific bear- 
ing on the 1947 grand jury list. They are illumi- 
nating, however, in view of what we have previously 
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stated in respect to the handling of grand jury lists 
in the Cireuit Court, Second Cireuit, and they are 
pertinent insofar as they serve to corroborate Pom- 
bo’s testimony set out in note 98, supra. 

Section 83 of the Organic Act provides inter alia 
that ‘‘. . . all juries shall be constituted without 
reference to the race or place of nativity of the 
jurors.’ Yet the questionnaires in evidence! sub- 
mitted to each prospective juror in every instance 
require a statement as to where the individual was 
born and the nationality of both his father and 
mother. True, ‘‘race’’ is not ‘‘nationality’’ if the 
two words be employed in a strict ethnological sense 
but commonly the word ‘‘race’’ is used to denote 
‘“The descendants of a common ancestor; a family, 
tribe, people, oraiation ... 9" We aresor thesopime 
ion that the questions to which we have referred 
were in fact directed to ‘‘race’’ as that word is used 
in the ordinary or common sense and, therefore, 
indirectly at least, referred to ‘‘place of nativity’’ 
in derogation of Section 83 of the Organic Act. The 
questionnaires ‘seem to have been employed for no 
purpose within the law insofar as the 1947 grand 
jury was concerned... See Section 9791, Revised 
Laws of Hawaii 1945. 

In view of the foregoing we conclude that the 
1947 Maui County grand jury was constituted 
illegally. The provisions of the Fifth Amendment 


103Plaintiffs’ Exhibits 23 and 24. 


104See Webster’s New International Dictionary, 
2nd Edition. 
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to the Constitution of the United States apply to 
the ‘Territory of Hawaii. See Hawaii v. Mankichi, 
190 U. 8. 197, 211. Cf. Andres v. United States, 
Supple, 305 U. S. at p. 748. The exclusion of Fili- 
pinos from grand jury service for the reason given 
by Pombo falls clearly within the prohibition of 
that line of cases beginning with Strauder v. West 
Virginia, 100 U.S. 303, and running through Smith 
v. llexas, supra, to ration v. Mississippi, 332 U. S. 
463. There was also, as we have indicated, a deliber- 
ate substantial exclusion of wage earners and a 
deliberate substantial weighting of the grand jury 
list in favor of “‘businessmen’’, in the instant cases, 
really the employer-entrepreneur which includes the 
haole group of Mam County. This also is prohibited. 
ifteemery. Southern Pacific Co., 328 U. 8. 217, 
220-4, the Supreme Court by Mr. Justice Murphy 
stated: ‘‘The American tradition of trial by jury, 
considered in connection with either criminal or 
civil proceedings, necessarily contemplates an im- 
partial jury drawn from a cross-section of the com- 
munity. This does not mean, of course, that every 
jury must contain representatives of all the econo- 
mic, social, religious, racial, political and geograph- 
ical groups of the community; frequently such 
complete representation would be impossible. But it 
does mean that prospective jurors [98] shall be se- 
lected by court officials without systematic and inten- 
tional exclusion of any of these groups. Recognition 
must be given to the fact that those eligible for jury 
service are to be found in every stratum of society. 
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Jury competence is an individual rather than a 
group or class matter. That fact lies at the very 
heart of the jury system. To disregard it is to open 
the door to class distinctions and discriminations 
which are abhorrent to the democratic ideals of trial 
by jury. ... Wage earners, including those who are 
paid by the day, constitute a very substantial por- 
tion of the community, ... a portion that cannot be 
intentionally and systematically excluded in whole 
or in part without doing violence to the democratic 
nature of the jury system. Were we to sanction an 
exclusion of this nature we would encourage what- 
ever desires those responsible for the selection of 
jury panels may have to discriminate against per- 
sons of low economic and social status. We would 
breathe life into any latent tendencies to establish 
the jury as the instrument of the economically and 
socially privileged. That we refuse to do.”’ 

Compare Fay v. New York, 332 U. 8. 261. In 
the cited case the Supreme Court held that con- 
sistent with due process of law required by the 
Fourteenth Amendment a State could try a defend- 
ant charged with a crime by a special or ‘‘blue rib- 
bon”’ jury. Mr. Justice Jackson distinguished care- 
fully, however, between State and federal juries 
and the decisions respecting each. See 332 U.S. at 
pp. 284 et seq., and compare Moore v. New York, 
333 U.S. 565. 

It is clear that the Territory of Hawaii and its 
Legislature, Executive Officers and Judiciary, can 
exercise only the powers delegated to them by Con- 


vs. 1.0.W.U. ete. al 


gress, and that Congress cannot deny the right of 
trial by jury as guaranteed by the Sixth Amend- 
ment or indictment by a grand jury under the Fifth 
Amendment. The constitutional guarantee requires 
that no group in the community shall be exeluded 
deliberately from jury service and that a grand 
jury panel shall constitute a fair cross-section of the 
eountry or locality from which it is drawn. The 
1947 Maui County grand jury was constituted in 
disregard of these fundamental principles, as well 
as of others of importance embraced in the loeal 
law as we have indicated. We, therefore, have no 


105T[he plaintiffs assert as another ground of chal- 
lenge to the 1947 Maui County grand jury that no 
women were included. Put briefly, the argument 
made by the plaintiffs runs as follows: Section 83 
of the Organic Act, 48 U.S. C. A. Section 635 pro- 
vides that ‘‘. . . no person who is not a male citizen 
of the United States ... shall be a qualified juror 
or grand juror in the Territory of Hawaii.’’ See 
also the similar provision of Section 9791, Revised 
Laws of Hawaii 1945. By the Act of June 26, 1930, 
46 Stat. 818. the qualifications of electors of the 
Territory was amended by striking from Section 60 
of the Organic Act, 48 U.S. C. A. Section 617, the 
word ‘‘male’’ so that women are now qualified elec- 
tors in the Territory. The Nineteenth Amendment 
to the Constitution of the United States, effective 
August 26, 1920, provides that ‘‘The right of the 
citizens of the United States to vote shall not be 
denied or abridged bv the United States, or by any 
State on account of sex.’’ The plaintiffs contend 
that with the adoption of the Amendment ‘‘. . . 
women became qualified jurors since the qualifica- 
tions for jury service existing as of that time were 
the same as for electors.’’ Cf. Ballard v. United 
States, 329 U. 8. 187, and see State v. Walker, 192 
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hesitancy in enjoining the prosecution of the indivi- 
dual plaintiffs under indictment No. 2365, even if 
that prosecution was not to be restrained for the 
reasons stated under the earlier heading of our 
opinion. 

The plaintiffs also charge the jury commissioners 
with bias and prejudice and point out that Mr. 
Pombo, Mr. Chatterton and Judge Wirtz are still 
in office. This court would be without power to 
remove them from office, even if we were of the 
opinion that the facts warranted such action. The 
challenges to individual members of the grand jury 
were not sufficiently developed in the evidence pos- 
sibly because of the exclusion of evidence by the Cir- 
euit Court of the Second Cirevit which tried the 
proceeding. Under these circumstances there can be 
no point in further discussion. [100] 


Towa 823, 185 N. W. 619 and State v. Hickman, 
195 Iowa 765, 791, 1938 N. W. 21. 

But the provisions of the Nineteenth Amend- 
ment guarantee to women who are citizens of the 
United States only the right to vote. Section 83 
of the Organic Act, 48 U. S. C. A. Section 635, 
has not been amended, that statute still providing 
that jurors shall be male citizens. Section 9791, 
Revised Laws of Hawaii 1945, as amended. follows 
in respects here pertinent, the language of Section 
83 of the Organic Act. The enlargement of the 
croup of electors of the Territory by adding women 
thereto by statutory enactment pursuant to the 
mandate of the Nineteenth Amendment cannot auto- 
matically qualify women as jurors in the territorial 
courts of Hawaii. The point asserted by the plain- 
tiffs is lacking in merit. 
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RESPECTING THE QUALIFICATIONS OF 
CERTAIN PLAINTIFFS TO MAINTAIN 
SUIT AND QUESTIONS OF MISJOINDER, 
OR LACK OF CAPACITY OF CERTAIN 
DEFENDANTS TO BE SUED. 


As we have indicated we entertain no doubt of 
the right of the individual plaintiffs, who are 
defendants in the various criminal proceedings 
which we have referred to, to maintain the suits at 
bar under the Civil Rights Acts. So much we think 
is clear, but do the LLWU, Kawano at No. 828 and 
Rania at No. 836, possess the meght to maintain 
suits ? 

The Court of Appeals for the Third Circuit in 
the Hague case, supra, 101 F. 2d at p. 790, for the 
reasons therein stated, held that unincorporated 
associations, labor unions, were proper parties and 
possessed the capacity to conduct in the interests of 
their respective members a suit based on the Civil 
Rights Acts. Mr. Justice Roberts in his opinion in 
Hague v. C. I. O., supra, 307 U.S. at p. 514, dis- 
agreed. Basing his opinion on the privileges and 
immunities clause of the Fourteenth Amendment, 
he pointed out that ‘‘Natural persons, and they 
alone, are entitled to the privileges and immunities 
which Section 1 of the Fourteenth Amendment 
secures for ‘citizens of the United States.’ Only the 
individual respondents may, therefore, maintain this 
suit.’’ While this opinion is entitled to great weight 
we think that the rights guaranteed by the First 
Amendment are protected from abridgment by a 
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State by virtue of the due process clause of the 
Fourteenth Amendment. See the opinion of Mr. 
Justice Stone in the Hague case, and Saia v. New 
York, 334 U. 8. 558. The privileges and immunities 
secured to citizens against encroachment by the 
States under the Fourteenth Amendment are sub- 
stantially identical, insofar as the instant cases are 
concerned, with those guaranteed to any individual 
against impairment by the federal government 
under the First Amendment. We can perceive no 
reason, 1n the light of history, why an unincorpo- 
rated association should not be held to be ‘‘a per- 
son’’ within the meaning of the Fifth or Fourteenth 
Amendment. Moreover, in A. F. of L. v. Watson, 
supra, the Supreme Court seemed to entertain no 
doubt of the capacity of the union to maintain a 
suit to test the constitutionality under the Federal 
Constitution of an amendment to the Constitution of 
Florida. It may have been argued in the cited ease, 
as in effect it was argued in the instant cases, that 
the interest of the Union was too remote to give it 
locus stamdi. See 327 U. S. at pps82) 557. Cr 
Grosjean v. American Press Co., supra, 297 U.S. at 
p. 244. But in any event the decision in A. F. of L. 
v. Watson is governing here and we hold that the 
ILWU is entitled to maintain the instant suits as 
a party plaintiff. This is so whether the suit be 
maintained as a true class action under Rule 23 (a) 
(1) of the Federal Rules of Civil Procedure, made 
applicable in the District Court of the United 
States for the District of Hawaii by Section 86a of 
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the Organic Act, 48 U.S. C. A. Section 646, pur- 
suant to Section 1337 of revised Title 28, United 
States Code, or under Rule 23 (a) (3), as a spurious 
class suit to redress the deprivation of civil rights 
under Section 1343 of revised Title 28, United 
States Code. See Deckert v. Independence Corp., 
oll U.S. 282. Accordingly the motions to dismiss 
it as a party will be denied. 

The defendants have made like motions to dis- 
miss as to Kawano and Rania who, as has been 
stated, have sued as members and officials of the 
ILWU as well as individually. Their representative 
statuses are clear and it is unnecessary for Kawano 
at No. 828 to rely for a representative capacity on 
his presidency of the now defunct Territorial Coun- 
eil of the ILWU. We think that both of these 
individuals are entitled to maintain the represen- 
tative actions in which they appear as plaintiffs. 
See Rule 23 (a) (3) of the Federal Rules of Civil 
Procedure. See United Mine Workers v. Coronado 
Co., 259 U. S. 344, 385; United States v. White, 322 
U.S. 694. Cf. Montgomery Ward & Co. v. Langer, 
168 i. 2d 182, 187. The motions to dismiss as to 
Kawano and Rania will be denied. 

As to the Territorial Council of the ILWU, a 
plaintiff at No. 828, since it was no longer in exist- 
ence at the time the cases were tried, it will be dis- 
missed as a plaintiff. 

A number of the defendants have moved to dis- 
miss on the ground that no cause of action has been 
stated as to them or on the ground of misjoinder or 
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for other reasons. Judge Cable A. Wirtz has been 
sued individually as a Circuit Court Judge and as 
Jury Commissioner of the County of Maui, and 
Messrs. Pombo and Chatterton have been sued both 
individually and as Jury Commissioners of Maui 
County. The 1947 Maui County grand jury like that 
of 1946 is now functus officio. This court has no 
power over Judge Wirtz or over Mr. Pombo or Mr. 
Chatterton as jury commissioners as we have 
already indicated. We cannot undertake to govern 
their future actions by prescient decrees. The relief 
sought against Judge Wirtz seems to be sought 
solely against him as a jury commissioner.!06 The 
prsyers of the respective complaints do not seek to 
restrain him in any other way. It follows that no 
relief has been sought against these defendants 
either individually or otherwise which ean _ be 
granted by this court. Accordingly they will be dis- 
missed as defendants. 

What has been said respecting Judge Wirtz and 
the two other jury commissioners is true in sub- 
stance as to the twenty-one grand jurors who com- 
prised the 1947 Maui County grand jury and who 
are named as defendants both individually and as 
erand jurors. The work of that grand jury is over 
and done and its members have been discharged. 
There is no basis for present injunctive relief 
against them or any of them. Accordingly they will 
be dismissed as defendants. We note parenthetically 


106See paragraph XI of the Complaint at No. 
828 and paragraph X of the complaint at No. 836. 
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that none of the individual grand jurors at No. 836 
was served with process. This constitutes an addi- 
tional ground for the dismissal of the suit at No. 836 
as to them. 

The Honorable Ingram M. Stainback has been 
named as a defendant both individually and as Gov- 
ernor of the [103] Territory of Hawaii. Section 67 
of the Organic Act, 48 U.S.C.A. Section 532, states 
that ‘“‘The governor shall be responsible for the 
faithful execution of the laws of the United States 
and of the Territory of Hawaii within the said Ter- 
ritory .. .”’. Section 9572, Revised Laws of Hawaii 
1945, provides, ‘*. . . the [Judiciary] department 
and the several judges and other judicial officers 
thereof shall in all respects be independent of both 
the executive and legislative departments. The gov- 
rnor shall have no power to interfere with, alter or 
overrule any order, writ, judgment or decision of 
any court, judge, or other judicial officer, except in 
the exercise of the power to grant reprieves and 
pardons in pursuance of law.’’ If there be a con- 
flict between the provisions of Section 67 of the 
Organic Act and Section 9572 of the Revised Laws 
of Hawaii 1945, it is unnecessary to resolve it for 
there is not an iota of evidence to prove that Gov- 
ernor Stainback had any connection with any of the 
prosecutions complained of. Accordingly the com- 
plaints will be dismissed as to him for want of 
equity. 

Walter D. Ackerman, Jr., has been sued indivi- 
dually and as Attorney General of the Territory of 
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Hawai. It is contended that he was appointed to 
office after the happening of the events complained 
of and therefore should not be held as a party 
defendant. It should be noted, however, that Mr. 
Ackerman took office on October 14, 1947, and 
Joseph Kaholokula, et al., were indicted (second 
indictment) December 2, 1947. The relief which we 
shall grant, however, will be injunctive in its nature 
and the laws of the Territory of Hawaii require 
that the Attorney General *‘. . . shall appear for the 
Territory personally or by deputy, in all courts of 
record, in all cases criminal or civil, in which the 
Territory may be a party, or be interested, and may 
in like manner appear in the district courts in such 
cases.’’? Section 1501, Revised Laws of Hawaii 1945. 
Section 1502, Revised Laws of Hawaii 1945, pro- 
vides inter alia, that the Attorney General ‘‘. . . shail 
be vigilant and active in detecting offenders against 
the laws of the Territory [104] and shall prosecute 
the same with diligence .. .’’. In view of all the cir- 
cumstances it would be improper to dismiss Mr. 
Ackekrman as a party defendant. Accordingly the 
motions to dismiss as to him will be denied. 

E. R. Bevins has been sued individually and as 
County Attorney for the County of Maui, and Wen- 
dell F. Crockett, Deputy County Attorney of Maui 
County, has also been sued individually and as 
Deputy County Attorney. By Section 6271, Revised 
Laws of Hawaii 1945, Mr. Bevins is made a deputy 
to the Attorney General for the purposes of law 
enforcement, and Mr. Crockett is Mr. Bevins’ 
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deputy. ‘They are properly in the cases as defend- 
ants and must remain. They have moved to dismiss 
the complaints on the ground of lack of equity. The 
motions will be denied. 

Jean Lane has been sued at No. 828 individually 
and as Chief of Police of Maui County. As the chief 
law enforcement officer of that County he is prop- 
erly a party to the proceedings. See Sections 6472- 
4, Revised Laws of Hawaii 1945. Accordingly the 
motion to dismiss as to him will be denied. 

The motions heretofore made in the cases for 
more definite statements, to strike the complaints, to 
dismiss the actions and for summary judgments, 
were denied at preliminary stages for what the 
court deemed to be sufficient reasons and in order 
that these long pending litigations might be pro- 
ceeded with promptly. Thereafter, these motions 
were renewed at the suggestion of the court and 
were taken under advisement. They will now be 
denied. 

All motions made by the parties to strike testi- 
mony or documentary evidence will be denied. 

All other points raised by the respective parties 
have been considered by the court but require no 
discussion. [105] 


CONCLUSION 


Decrees will be entered at Nos. 828 and 836, 
mutatis mutandis, in accordance with the relief to 
be granted under this opinion to the respective par- 
ties and movants, and, in particular adjudging the 
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unlawful assembly and riot act and the conspiracy 
statute of the Territory of Hawaii to be void as un- 
constitutional and restraining the defendants Acker- 
man, Bevins, Crockett, and Lane and their respec- 
tive agents and deputies and their successors in 
office from proceeding with the prosecution of the 
individual plaintiffs as designated herein under any 
complaint or indictment based on the unlawful as- 
sembly and riot act or the conspiracy statute of the 
Territory of Hawaii. The decrees will be so framed 
that the benefits thereof shall inure to the ILWU, 
and to Kawano and Rania in their respective repre- 
sentative capacities. 

We believe that all necessary findings of fact and 
conclusions of law are contained in this opinion as 
contemplated by Rule 52 (a) of the Federal Rules 
of Civil Procedure. 


Decrees may be submitted. 
/s/ JOHN BIGGS, IE., 
Circuit Judge, 
/s/ DELBERT E. METZGER, 
Chief Judge, 
/s/ GEORGE B. HARRIS, 
District Judge. 


[Endorsed]: Filed Dec. 27, 1948. 
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Before: Biggs, Cireuit Judge, Metzger, Chief 
Judge, and Harris, District Judge. 


ORDER 


And Now, to Wit, this 18th day of January, 1949, 

It Is Ordered that the opinion filed in the above 
entitled cases on December 27, 1948, be and the same 
hereby is amended by striking therefrom note 59 
in toto and substituting in lieu thereof the following: 

“59. It may be asserted that the District Court 
for Hawaii when it sits en bane may not be com- 
prised of more than two judges since Section 133 of 
revised Title 28 provides, as did Section 86 of the 
Organic Act, for only two district judges in Hawaii. 
Such a limitation in our opinion does not exist. 
Section 132(b) of revised Title 28 provides, it is true, 
that each district could shall consist of the district 
judges for the district in active service. But that 
subsection also provides that, ‘* * * judges desig- 
nated or assigned shall be competent to sit as judges 
of the court.’ The two judges sitting in this case 
with the Chief Judge of the District Court were 
thus designated or assigned and comprise a court of 
three judges sitting en bance. 

‘‘The other District Judge for Hawaii did not 
sit. This fact does not prevent this tribunal from 
exercising jurisdiction in the instant cases for it 
is a rule of general application that the death, dis- 
qualification or absence of a judge will not deprive 
the remaining judges of the court of authority to 
hold court and to adjudicate cases provided that the 
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number of the court is not reduced below that legally 
required for the transaction of business. See 14 
Am. Jur., Courts, Section 58, p. 282; 21 C.J.S., 
Courts, Section 183(b), p. 294, and the authorities 
cited therein. See also the opinion of Mr. Chief 
Justice Marshall in Pollard v. Dwight, 8 U.S. 251, 
250-6; Frank v. Bayuk, 322 Pa. 282, 284, 185 A. 
705, 706; Zimmerman vy. Pennsylvania R. Co., 293 
Pa. 264, 266, 142 A. 220; In re McCormick’s Con- 
tested Election, 281 Pa. 281, 285, 126 A. 568, 570; 
Cowan v. Murch, 97 Tenn. 590, 601, 37 S.W. 398, 
396; and Long v. State, 59 Tex. Crim. Rep. 103, 116, 
127 8.W. 551, 558. By Section 132(c) of revised 
Title 28, a quorum of the United States District 
Court for the District of Hawaii consists of but one 
judge. Section 182(b) seems to dispose of any pos- 
sible doubt respecting the authority of the three 
judges shown on this opinion to sit en bane in the 
instant cases and to adjudicate the issues pre- 
sented.’’; 

By striking the name ‘‘Zachariah’’ from note 68 
on page 64 and substituting in lieu thereof the 
name ‘‘Zechariah’’; 

By striking out the word ‘‘vehicles”’ in the third 
line on page 79 and inserting in lieu thereof the 
words ‘‘the vehicle.’’ 

/s/ JOHN BIGGS, JR., 
Circuit Judge. 
/s/ DELBERT E. METZGER, 
Chief Judge. 
/s/ GHORGE B. HARRIS, 
District Judge. 
[Endorsed]: Filed Jan. 18, 1949. 
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In the United States District Court for the 
District of Hawaii 


Civil No. 828 


INTERNATIONAL LONGSHOREMEN’S' & 
WAREHOUSEMEN’S UNION, a Voluntary, 
Unincorporated Association and Labor Union, 
et al, 

ledlanuouguies, 
VS. 


WALTER D. ACKERMAN, Jr., Individually and 
as Attorney General of the Territory of Ha- 
waii, et al, 

Defendants. 


MOTION SUGGESTING THE ABATEMENT 
OF THE ACTION AS TO THE DEFEND- 
ANTS E. R. BEVINS, INDIVIDUALLY 
AND AS COUNTY ATTORNEY FOR THE 
COUNTY OF MAUI, AND WENDELL F. 
CROCKETT, INDIVIDUALLY AND AS 
DEPUTY TO THE COUNTY ATTORNEY 
FOR THE COUNTY OF MAUI, AND FOR 
THE DISMISSAL OF THE ACTION AS TO 
THEM 


Comes now Walter D. Ackerman, Jr., Attorney 
General of Hawaii, and hereby respectfully sug- 
gests to the Court that this action has abated as to 
the defendants E. R. Bevins, individually and as 
County Attorney for the County of Maui, and Wen- 
dell F. Crockett, individually and as deputy to the 
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County Attorney for the County of Maui, for the 
reason that said defendants ceased to hold office as 
of January 3, 1949, and the action has become moot 
as to them. 


Wherefore, this defendant moves the Court that 
in its decree herein the action be dismissed as to 
said defendants Bevins and Crockett, on the ground 
that it has become moot as to them. 

This motion is based on the affidavit hereto at- 
tached and on all of the proceedings herein. 


Dated at Honolulu, T. H., this 18th day of Janu- 
ary, 1949. 
/s/ WALTER D. ACKERMAN, JR., 
Attorney General of Hawaii. 


To Bouslog and Symonds, Attorneys for Plain- 
tiffs, 209 Terminal Building, Honolulu, T. H. 

Please take notice that the above motion will be 
presented to the Court for disposition upon the set- 
tlement of the decree herein. 


Dated at Honolulu, T. H., this 18th day of Janu- 
ary, 1949. 
/s/ WALTER D. ACKERMAN, JR., 
Attorney General of Hawaii. 


Territory of Hawaii, 
City and County of Honolulu—ss. 

Walter D. Ackerman, Jr., being first duly sworn, 
deposes and says: 

That he is now and has been since October 14, 
1947, the duly appointed, qualified and acting At- 
torney General of Hawaii. 
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That in the County of Maui a new term of office 
for county officers commenced on January 3, 1949, 
in accordance with the laws of the Territory of 
Hawaii. 

That in the 1948 elections the then incumbent 
County Attorney, EH. R. Bevins, did not run for 
relection to the office of County Attorney. That 
Harold L. Duponte was duly elected as County At- 
torney for the County of Maui and took office on 
January 3, 1949. That Thomas Ogata is the only 
deputy of said Harold L. Duponte, County Attorney 
for the County of Maui, and that as of January 3, 
1949, Wendell IF’. Crockett ceased to hold the office 
of deputy county attorney for the County of Maui. 

/s/ WALTER D. ACKERMAN, JR. 


Subscribed and sworn to before me this 18th day 
of January, 1949, 
[Seal] /s/f AILENE JARRETT, 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. 
My commission expires: June 30, 1949. 


[Endorsed]: Filed Jan. 20, 1949. 


{Title of District Court and Cause. ] 
ORDER 


And Now, to wit, this 23rd day of February, 1949, 
it appearing from the motion and affidavit of the 
Honorable Walter D. Ackerman, Jr., Attorney Gen- 
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eral of the Territory of Hawaii, filed herein on 
January 20, 1949, that the Honorable EK. R. Bevins, 
sued herein as County Attorney of the County of 
Maui, and the Honorable Wendell F. Crockett, sued 
herein as Deputy County Attorney of the County 
of Maui, Territory of Hawaii, ceased to hold office 
on or about January 3, 1949, and that the Hon- 
orable Harold L. Duponte was elected as County 
Attorney of the County of Maui and took office as 
such on or about January 3, 1949, and that the 
Honorable Thomas Ogata took office as Deputy 
County Attorney of Maui County on or about the 
same day, it is 

Ordered that the Honorable Harold L. Duponte, 
County Attorney of the County of Mawi and the 
Honorable Thomas Ogata, Deputy County Attorney 
of the County of Maui, Territory of Hawaii, shall 
show cause, if any there by, why they should not 
be substituted respectively vice the Honorable E. R. 
Bevins, formerly County Attorney of the County of 
Maui, and the Honorable Wendell F. Crockett, for- 
merly Deputy County Attorney of the County of 
Maui, as parties defendant, either individually or 
in their respective capacities as County Attorney 
of the County of Maui and Deputy County Attor- 
ney of the County of Maui, or as parties defendant 
both individually and as County Attorney of the 
County of Maui and Deputy County Attorney of 
the County of Maui, respectively, or added as par- 
ties defendant, as indicated, in the above-entitled 
eause, to the end that they or either of them may 
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not be made subject to the decree to be issued by 
this court pursuant to its opinion filed herein on 
December 27, 1948, upon such terms and condi- 
tions as this court may deem just and proper, and 
it is 

Further Ordered that the parties to this proceed- 
ing as named in the title of this case shall also show 
eause, if any there be, why the substitutions or ad- 
ditions of parties defendant referred to in the last 
foregoing paragraph of this order should not be 
made as indicated, and it is 

Further Ordered that the Honorable Harold L. 
Duponte and the Honorable Thomas Ogata and the 
parties to this proceeding as named in the title of 
this case shall make answer to this rule on or be- 
fore March 10th, 1949, and it is 

Further Ordered that service of this rule to 
show cause shall be made upon the Honorable Har- 
old L. Duponte, County Attorney of the County of 
Maui, the Honorable Thomas Ogata, Deputy County 
Attorney of the County of Maui, and the Honor- 
able Walter D. Ackerman, Jr., Attorney General 
of the Territory of Hawaii, upon Jean Lane, Chief 
of Police of the County of Maui, upon the Hon- 
orable EK. R. Bevins, formerly County Attorney of 
the County of Maui, and upon the Honorable Wen- 
dell F. Crockett, formerly Deputy County Attor- 
ney of the County of Maui, by serving a certified 
eopy of this rule to show cause upon each of them 
in the manner prescribed by Rule 4(c) of the Fed- 
eral Rules of Civil Procedure, and it is 
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Further Ordered that service of this rule to show 
cause shall be made upon all the parties to this 
proceeding as named in the title of this case (in- 
eluding the Honorable Walter D. Ackerman, Jr., 
Attorney General of the Territory of Hawaii, upon 
Jean Lane, Chief of Police of the County of Maui, 
the Honorable E. R. Bevins, County Attorney of 
the County of Maui, and the Honorable Wendell F. 
Crockett, Deputy County Attorney of the County 
of Maui, service as prescribed in this paragraph 
upon the defendants Ackerman, Lane, Bevins and 
Crockett, being in addition to that prescribed as to 
them by the last foregoing paragraph of this order) 
by serving the same upon their respective counsel 
of record in this cause in the manner prescribed by 
Rule 5(b) of the Federal Rules of Civil Procedure, 
and it is 

Further Ordered that upon answers being made 
as directed that this cause shall be set down for 
hearing as, when and if, the court shall direct. 

/s/ JOHN BIGGS, JR., 
Circuit Judge. 

/s/ DELBERT KE. METZGER, 
Chief Judge. 

/s/ GEORGE B. HARRIS, 
District Judge. 


RETURN ON SERVICE OF WRIT 


United States of America, 
District of Hawaii—ss. 

I hereby certify and return that I served the 
annexed Order on the therein-named Walter D. 
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Ackerman, Jr., by handing to and leaving a true 
and correct copy thereof with the said Walter D. 
Ackerman, Jr., personally at the Executive Bldg., 
Honolulu, T. H., in said District on the 24th day 
of February, A. D. 1949. 
OTTO F. HEINE, 
U.S. Marshal. 
By /s/ GEORGE EK. BRUNS, 
Deputy. 


RETURN OF SERVICE OF WRIT 


United States of America, 
District of Hawaii—ss. 


I hereby certify and return that I served the 
annexed Order on the therein-named H. L. Du- 
‘ponte, W. F. Crockett, Jean R. Lane, E. R. Bev- 
ins and Thomas Ogata by handing to and leaving a 
true and correct copy thereof with them personally 
at Wailuku, Maui, in said District on the 26th day 
of February, A.D. 1949. 

OTTO F. HEINE, 
U.S. Marshal. 
By /s/ R. A. NEWTON, JR., 
Deputy. 


[Endorsed : Filed Feb. 23, 1949. 
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RETURN TO RULE TO SHOW CAUSE 
ISSUED FEBRUARY 23, 1949 


Come now Walter D. Ackerman, Jr., named in 
this cause individually and as Attorney General of 
the Territory of Hawaii, Jean Lane, named in this 
cause individually and as Chief of Police of the 
County of Maui, defendants herein, and Harold L. 
Duponte, County Attorney of the County of Maui, 
and Thomas Ogata, Deputy County Attorney of the 
County of Maui, pursuant to the Court’s rule to 
show cause issued February 23, 1949, and for their 
return to said rule to show cause show: 


qt, 

This return is made by the Attorney General of 
Hawaii on his own behalf and on behalf of Jean 
Lane, Chief of Police of the County of Maui, 
and is made by Harold L. Duponte, County At- 
torney of the County of Mati, on his own behalf 
and on behalf of his deputy, Thomas Ogata. The 
Attorney General hereby informs the Court that 
for the reasons stated in his motion and affidavit 
filed January 20, 1949, he no longer represents 
E. R. Bevins, formerly County Attorney of the 
County of Maui, or Wendell F. Crockett, formerly 
Deputy County Attorney of the County of Maui, 
they no longer being public officers. 


IT. 
This cause is moot as to said HE. R. Bevins, for- 
merly County Attorney of the County of Maui, 
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and said Wendell F. Crockett, formerly Deputy 
County Attorney of the County of Maui, for the 
reasons stated in the Attorney General’s motion 
and affidavit filed January 20, 1949, and should 
be dismissed as to them irrespective of the joinder as 
defendants of their successors in office, by way of 
substitution or as additional defendants. 


III. 

Harold L Duponte, County Attorney of the 
County of Maui, hereby informs the Court that he 
took office as such County Attorney on January 
3, 1949, and that Thomas Ogata is his duly ap- 
pointed and qualified deputy and his only deputy; 
that prior to assuming office as such County Attor- 
ney said Harold L. Duponte was of counsel for 
some of the plaintiffs involved in the prosecution 
commenced in October, 1946, concerning the Paia 
incident (to which Civil No. 836 relates), and was 
of counsel for some of the plaintiffs involved in 
the prosecutions commenced July 16, 1947, and 
August 1, 1947, concerning the Kaumalapau Wharf 
incident (to which this cause relates in part); that 
on February 16, 1949, he informed the Attorney 
General that he deemed himself disqualified, to- 
gether with his deputy, as to such prosecutions and 
the Attorney General concurred that the County 
Attorney and his deputy are so disqualified; that 
the Attorney General thereupon informed said 
Harold L. Duponte that by reason of such disquali- 
fication, the Attorney General was assuming direct 
charge of such prosecutions; that subsequently the 
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Attorney General informed said Harold L. Duponte, 
County Attorney of the County of Maui, that for 
reasons more fully stated in the next paragraph of 
this return he, the attorney General, unless the 
County Attorney objected thereto, was assuming di- 
rect charge of all of the criminal cases involved 
in Civil No. 836 and this cause, that is to say, in 
addition to those cases concerning the Paia inci- 
dent and the Kaumalapau Wharf incident as to 
which the County Attorney and his deputy are dis- 
qualified, the remaining prosecution commenced 
July 15, 1947, concerning the ixalua incident; that 
said County Attorney made no objection to said 
decision of the Attorney General] and has forwarded 
to the Attorney General all the papers and files of 
his office concerning said prosecutions; that said 
County Attorney has no intention of acting further 
in said crimimal matters, or any of them, whether 
or not restrained by this Court, nor has his deputy. 


LY. 

Walter D. Ackerman, Jr., Attorney General of 
the Territory of Hawaii, hereby informs the Court 
that on February 16, 1949, he was informed by 
Harold L. Duponte, who since January 3, 1949, has 
been and now is the County Attorney of the County 
of Maui, that prior to assuming office he had been 
of counsel for some of the plaintiffs in this cause and 
Civil No. 836 as more fully stated in the preceding 
paragraph of this return, and that he deemed him- 
self disqualified, together with his deputy. as to 
the criminal prosecutions concerning the Paia in- 
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cident (to which Civil No. 836 relates) and the 
Kaumalapau Wharf incident (to which this cause 
relates in part); that the Attorney General con- 
eurred that the County Attorney and his deputy 
are so disqualified; that the Attorney General there- 
upon informed said Harold L. Duponte that by rea- 
son of such disqualification, the Attorney General 
was assuming direct charge of such prosecutions; 
that subsequently the Attorney General informed 
said Harold L. Duponte, County Attorney of the 
County of Maui, that since the County Attorney 
and his deputy are qualified only as to the one mat- 
ter of the prosecution commenced July 15, 1947, 
concerning the Kalua incident (the remaining prose- 
eution to which this cause relates), retention by 
the County Attorney’s office of this one matter, 
while the Attorney General’s office assumed direct 
charge of the other matters, as to which said County 
Attorney and his deputy are disqualified, would en- 
tail duplication of work by the two offices, both 
in this Court and, should the restraining order or 
injunction of this Court be dissolved, in the terri- 
‘torial courts and on subsequent appeals; that to 
avoid such :duplication of work by the two offices he, 
the Attorney General, unless the County Attorney 
objected thereto, was assuming direct charge of all 
of the criminal cases involved in Civil No. 886 and 
this cause, that is to say, in addition to the cases 
in which the County Attorney and his deptuy are 
disqualified, the remaining prosecution commenced 
July 15, 1947, concerning the Kalua incident; that 
said County Attorney made no objection to said 
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decision of the Attorney General and the Attorney 
General has assumed direct charge of said criminal 
cases. 

V. 

Harold L. Duponte and Thomas Ogata, County 
Attorney and Deputy County Attorney, respectively, 
of the County of Maui, call to the attention of the 
Court that there is no pleading stating any cause of 
action against them, there is no subject matter over 
which this Court has acquired jurisdiction so far 
as they are concerned, and there is no showing of 
any need, substantial or otherwise, for continuing 
or maintaining this action against them as succes- 
sors in office as contemplated by Rule 25 of the 
Federal Rules of Civil Procedure. None of the pro- 
ceedings or evidence herein is binding upon said 
Harold L. Duponte or Thomas Ogata, County At- 
torney and Deputy County Attorney, respectively, 
of the County of Maui. Should this Court order 
said persons joined as parties defendant, then they 
pray that they may be informed of the cause of 
action alleged against them, and may be given an 
opportunity to move, answer or otherwise plead 
thereto, and to be heard in their own defense. 


WOik 
Said Harold L Duponte and Thomas Ogaha ob- 
ject to being made parties herein individually for 
the reasons stated in paragraph V. So far as their 
official capacity is concerned thev present the ob- 
jections stated in paragraph V, and in addition 
thereto: (1) they assert the immunity of the Ter- 
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ritory of Hawaii from suit; (2) they call to the at- 
tention of the Court that by reason of the matters 
and things averred in paragraphs IIT and IV of 
this return, there is no need for continuing or main- 
taining this suit against them; and (8) they hereby 
inform the Court on their oaths of office that not- 
withstanding they are not parties defendant, they 
deem themselves bound by such decree as may be 
entered herein against the Attorney General, so long 
as and to the extent that said decree is binding upon 
the Attorney General, for the reason that as law 
officers of the Territory of Hawaii they could not 
take any action in the name of the Territory which 
its chief law officer, the Attorney General, was re- 
strained from taking in its name. 


j Wherefore, the persons above named who make 
this return to the rule to show cause issued Febru- 
ary 23, 1949, pray that said rule be dismissed. 


Dated March 4, 1949. 
/s/ WALTER D. ACKERMAN, JR., 
Attorney General of the Territory of Hawaii, At- 
torney for the Defendants Named in this Cause 
as Walter D. Ackerman, Jr., Individually and 
as Attorney General of the Territory of Ha- 
waii, and Jean Lane, Individually and as Chief 
of Police of the County of Maui. 
/s/ HAROLD L. DUPONTH, 
County Attorney of the County of Maui, Attorney 
for Harold L. Duponte, County Attorney of 
the County of Maui, and Thomas Ogata, Dep- 
uty County Attorney of the County of Maui. 
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Territory of Hawaii, 
City and County of Honolulu—ss. 

Walter D. Ackerman, Jr., being first duly sworn, 
deposes and says: That he is the duly appointed, 
qualified and acting Attorney General of the Terri- 
tory of Hawaii, that he has read the foregoing re- 
turn and knows the contents thereof and particu- 
larly paragraph IV thereof, and that the matters 
and things stated in said paragraph IV are true. 

/s/ WALTER D. ACKERMAN, JR. 


Subscribed and sworn to before me this 4th day 
of March, 1949. 
[Seal] /s/ AILENE JARRETT, 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. 


My commission expires: June 30, 1949. 


Territory of Hawaii, 
County of Maui—ss. 

Harold L. Duponte, being first duly sworn, de- 
poses and says: That he is the duly elected, quali- 
fied and acting County Attorney of the County of 
Maui, that he has read the foregoing return and 
knows the contents thereof, and particularly para- 
graph III thereof, and that the matters and things 
stated in said paragraph III are true. 

/3s/ HAROLD L. DUPONTE. 
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Subseribed and sworn to before me this 7th day 
of March, 1949. 
[Seal] /s/ EDWARD K. TAM, 
Notary Public, Second Judicial Circuit, Territory 
of Hawaii. 


My commission expires: March 10, 1952. 


[Endorsed]: Filed Mar. 10, 1949. 


[Title of District Court and Cause. ] 


AFFIDAVIT OF SERVICE OF RETURN TO 
RULE TO SHOW CAUSE ISSUED FEB- 
RUARY 23, 1949 


Territory of Hawaii, 
City and County of Honolulu—ss. 

Samuel Kiilehua, being first duly sworn deposes 
and says: That he is a citizen of the United States, 
a resident of the Territory of Hawaii, City and 
County of Honolulu, and is employed as a clerk in 
the Office of the Attorney General of the Territory; 
that on the 10th day of March, 1949, affiant mailed 
a full, true and correct copy of the “Return to 
Rule to Show Cause Issned February 23, 1949,’’ 
filed on said date by the Attorney General of Ha- 
waii and the County Attorney for the County of 
Maui, to each person hereinafter named, enclosed in 
a sealed envelope with the postage thereon fully pre- 
paid, addressed to each such person at the respective 
addresses hereinafter given; and that such copies 
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were so mailed by depositing same in the United 
States Post Office in Honolulu, Territory of Ha- 
wail. 

Harriet Bouslog, 209 Terminal Building, Hono- 
Tale ae 

Myer C. Symonds, 209 Terminal Building, Hono- 
ely, G0, Jal. 

EE. R. Bevins, Wailuku, Maui, T. H. 

Wendell F. Crockett, Wailuku, Maui, T. H. 

/s/ SAMUEL KITLEHUA. 


Subscribed and sworn to before me this 11th day 
of March, 1949. 
[Seal] /s/ AILENE JARRETT, 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. 
My commission expires June 30, 1949. 


[Endorsed]: Filed Mar. 11, 1949. 


[Title of District Court and Cause. ] 
RETURN TO ORDER TO SHOW CAUSE 


Comes now E. R. Bevins, one of the defendants 
in the above entitled proceedings named therein as 
such individually and as County Attorney for the 
County of Maui and making return to the order 
made in the above entitled proceedings respectfully 
represents ; 

That his term of office as County Attorney of the 
County of Maui expired at 12 o’clock noon on 
January 38rd, 1949, and that he, the answering de- 
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fendant, has no longer any power or authority to 
act either individually or as such County Attorney 
of the County of Maui; that any further action 
taken or attempted to be taken by him in the above 
entitled matter would be without legal authority 
or effect, and that as to him, the said E. R. Bevins, 
both individually and as County Attorney of the 
County of Maui the said action should be dismissed. 


Dated this 8th day of March 1949. 
/s/ HK. R. BEVINS. 


[Endorsed]: Filed Mar. 11, 1949. 


[Title of District Court and Cause. ] 
RETURN TO ORDER TO SHOW CAUSE 


Comes now Wendell F. Crockett, one of the De- 
fendants in the above entitled proceedings named 
therein as such individually and as Deputy County 
Attorney for the County of Maui and making re- 
turn to the order to show cause made in the above 
entitled proceedings dated on the 23rd day of Feb- 
ruary, 1949, respectfully represents: 

That his term of office as Deputy County At- 
torney of the County of Maui expired at 12 o’clock 
noon on January 3rd, 1949, and that he, the answer- 
ing defendant, has no longer any power or authority 
to act as a prosecuting officer of the County of Maui, 
or Territory of Hawaii, either individually or as 
such Deputy County Attorney of the County of 
Maui, or as Deputy of the Attorney General of the 
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Territory of Hawaii; that any further action taken 
or attempted to be taken by him individually in 
the above entitled matter would be without legal 
authority or effect, and that as to him, the said 
Wendell F. Crockett, both individually and as for- 
mer Deputy County Attorney of the County of 
Maui the said action should be dismissed. 


Dated this 11th day of March, 1949. 
/s/ WENDELL F. CROCKETT. 


[Title of District Court and Cause. | 


AFFIDAVIT OF SERVICE OF RETURN 
TO ORDER TO SHOW CAUSE 


Territory of Hawaii, 
City and County of Honolulu—ss. 

Samuel Kiilehua, being first duly sworn deposes 
and says: That he is a citizen of the United States, 
a resident of the Territory of Hawaii, City and 
County of Honolulu, and is employed as a clerk in 
the Office of the Attorney General of the Territory; 
that at the request of Wendell EF. Crockett, he did 
on March 12, 1949 serve the return of said Wendell 
FE. Crockett to the order to show cause issued F'eb- 
ruary 23, 1949, being the return filed March 12, 
1949, on Bouslog and Symonds, attorneys for the 
plaintiffs, by leaving a full, true and correct copy 
of the same at their office, 209 Terminal Building, 
Honolulu, with the person in charge of said office. 

/s/ SAMUEL KIILEHUA. 
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Subscribed and sworn to before me this 14th day 
of March 1949. 
[Seal] /8s/ AILENE JARRETT, 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. 
My Commission Expires June 30, 1949. 


[Endorsed]: Filed Mar. 12, 1949. 


[Title of District Court and Cause. ] 


ORDER DISCHARGING RULE TO 
SHOW CAUSE 


And Now, to wit, this 24th day of March, 1949, 
upon consideration of the return or answer of Har- 
old L. Duponte, County Attorney of the County of 
Maui, made on his own behalf and on behalf of 
Thomas Ogata, Deputy County Attorney of the 
County of Maui, filed herein on March 10, 1949, in 
response to the rule to show cause filed herein on 
February 23, 1949, requiring the said Duponte and 
the said Ogata and the parties to this case to show 
cause, if any there be, why the said Duponte and 
Ogata, or either of them, should not be substituted 
or added as parties defendant to this cause and be 
made subject to the decree of this court to be en- 
tered in accordance with its opinion filed herein on 
December 27, 1948, and on consideration of the 
other answers or returns filed herein on divers dates 
in response to said rule to show cause, and it ap- 
pearing from the return or answer to said rule filed 
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by the said Duponte on his own behalf and on be- 
half of his Deputy, Ogata, that there is no sub- 
stantial need for continuing or maintaining the 
above entitled cause of action against either the 
said Duponte or the said Ogata and therefore no 
substantial need of substituting or adding them, or 
either of them, as parties defendant to the above 
entitled cause, or including them or either of them 
within the purview of the decree of this court to be 
entered in accordance with its opinion filed herein 
on December 27, 1948, and nothing to the contrary 
appearing in any of the other returns or answers 
as filed, it is 


Ordered that the said rule to show cause be and 
the same hereby is discharged. 

/s/ JOHN BIGGS, JR., 
Circuit Judge, 

/s/ DELBERT E. METZGER, 
Chief Judge, 

/s/ GEORGE B. HARRIS, 
District Judge. 


[Endorsed]: Filed Mar. 24, 1949. 


us. 1. Del .C ete. 543 


In the United States District Court for the 
District of Hawali 


Civil No. 828 


INTERNATIONAL LONGSHOREMEN’S' & 
WAREHOUSEMEN’S UNION, et al., 
Plaintiffs, 
vs. 


WALTER D. ACKERMAN, JR., et al., 
Defendants. 
DECREE 


This cause having come on to be heard before 
the Honorable John Biggs, Jv., a circuit judge of 
the Third Judicial Circuit of the United States, 
designated and assigned by the Honorable Fred M. 
Vinson, The Chief Justice of the United States, to 
act as a circuit judge in the Ninth Judicial Circuit 
of the United States and to discharge all the official 
duties of a circuit judge thereof as appears from 
the order of designation and assignment, and also 
designated and assigned by the Honorable Francis 
A. Garrecht, Senior United States Circuit Judge 
of the Ninth Judicial Circuit of the United States, 
to hold the District Court of the United States for 
the District of Hawaii as appears from that order 
of designation and assignment, and before the Hon- 
orable George B. Harris, a judge of the District 
Court of the United States for the Northern Dis- 
trict of California, designated and assigned by the 
Honorable Francis A. Garrecht, Senior United 
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States Circuit Judge for the Ninth Judicial Circuit 
of the United States as aforesaid, to hold the Dis- 
trict Court of the United States for the District of 
Hawaii, and before the Honorable Delbert E. Metz- 
ger, Senior District (now Chief) Judge of the 
District Court of the United States for the District 
of Hawaii, the Honorable Delbert E. Metzger hav- 
ing called to his assistance to hear and to determine 
the above entitled cause, pursuant to Section 266 of 
the Judicial Code of 1911, the Honorable John 
Biggs, Jr., a circuit judge of the Third Judicial 
‘Cireuit of the United States designated and 
assigned as aforesaid to act as a circuit judge of the 
Ninth Judicial Circuit of the United States and to 
discharge all the official duties of a judge of that 
eireuit, and the Honorable George B. Harris, a 
judge of the District Court of the United States 
for the Northern District of California, and the 
Court having reserved for further consideration 
the applicability of the provisions of Section 266 of 
the Judicial Code of 1911, stating that all three 
judges would sit to hear and determine the above 
entitled cause, and 

The Court having proceeded to hearing of the 
motions filed by defendants on January 14, 1948 
and of the application for preliminary injunction, 
and 

The Court on April 19, 1948 having denied de- 
fendants’ motions save that those portions of the 
motions going to the dismissal of the actions as to 
particular defendants were reserved for further 
consideration, and 


vs. 1... ete. a+td 


As to the application for preliminary injunction, 
the Court having ruled that it would consider the 
matters presented by defendants’ motions as con- 
stituting their return to the order to show cause 
why such preliminary injunction should not issue, 
and said application for preliminary injunction 
having been consolidated for further hearing with 
the application for a permanent injunction, by 
agreement of the parties, and this cause having been 
consolidated for trial with Civil No. 836, and both 
causes having been set for trial on April 23, 1948, 
and having come on for trial on that date, and 

The defendants at the outset of the trial having 
taken and having thereafter preserved objections 
to the entire testimony and exhibits relating to the 
grand jury, and the Court having reserved for 
further consideration the question whether such 
testimony and exhibits should be struck, and 

The parties having made various other motions to 
strike testimony or documentary evidence which 
were reserved for later disposition, and 

The defendants at the end of plaintiffs’ direct 
case having moved to dismiss the action on all of the 
grounds stated in their previous written motion and 
on the ground that the proof had not substantially 
altere dthe case, and the Court having reserved this 
matter for later disposition, and 

The cause having been fully heard on the merits, 
and the Court having made and filed herein its 
opinion, containing all necessary findings of fact 
and conclusions of law as contemplated by Rule 
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d2(a) of the Federal Rules of Civil Procedure, and 

The opinion of the Court having been filed on 
December 27, 1948 and it appearing from the mo- 
tion and affidavit of Walter D. Ackerman, Jr., 
Attorney General of Hawaii, that the defendants 
Ei. R. Bevins and Wendell F. Crockett, respectively 
County Attorney and Deputy County Attorney of 
Maui County, ceased to hold their respective offices 
on or about January 3, 1949 and that Harold L. 
Duponte was elected County Attorney for the 
County of Maui and took office on or about January 
3, 1949 and that Thomas Ogata is now Deputy 
County Attorney for Maui County, and the allega- 
tions of the motion and affidavit not having been 
denied by the plaintiffs and being conceded by all 
parties to be true, and the said Walter D. Acker- 
man, Jr., Attorney General of Hawaii having moved 
to dismiss the action as to the defendants Bevins 
and Crockett as moot, now therefore, 

It Is Hereby Ordered, Adjudged and Decreed 
That: 

1. This decree is rendered by the judges above 
named as a specially constituted three-judge court 
under sections 2281 and 2284 of revised Title 28, 
United States Code, or in the alternative, if these 
provisions be inapplicable in the United States Dis- 
trict Court for the District of Hawaii, then as the 
United States District Court for the District of 
Hawaii comprised of three judges sitting enbance. 

2. This decree is binding on the defendants Wal- 
ter D. Ackerman, Jr., individually and as Attorney 
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General of the Territory of Hawaii, and on Jean 
Lane, individually and as Chief of Police of the 
County of Maui, and their respective agents and 
deputies and their successors in office, and upon the 
defendants EH. R. Bevins and Wendell F. Crockett 
individually. 

do. ‘The action is dismissed as to the defendants 
HK. R. Bevins and Wendell F. Crockett in their re- 
spective capacities as County Attorney for the 
County of Maui and Deputy County Attorney for 
the County of Maui, they having ceased to hold 
office on or about January 3, 1949. 

4. The action is dismissed as to the defendants 
Ingram M. Stainback, individually and as Governor 
of the Territory of Hawaii, Cable A. Wirtz, in- 
dividually and as Circuit Court Judge and Jury 
Commissioner of the County of Maui, Augustine 
Pombo and Claude E. Chatterton, individually and 
as Jury Commissioners of the County of Maui, 
Kenneth Auld, Edward H. Baldwin, Richard H. 
Baldwin, Edward 8. Bowmer, Robert P. Bruce, 
Alfred 8. Burns, Ralph O. Cornwell, Jack Costa, 
E. Stanley Elmore, Allen H. Hzell, Henry S. S. 
Hong, Charles Goodness, Walter W. Holt, Irving 
Maeda, H. S. Peterson, John Plunkett, Paul H. 
Reinhart, Anthony A. Tam, Charles E. Thompson, 
Wai Ken Tom, and Joseph H. Trask, individually 
and as Grand Jurors of the County of Maui. 

d). This decree shall inure to the benefit of the 
plaintiff International Longshoremen’s and Ware- 
housemen’s Union, a voluntary, unincorporated as- 
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sociation and labor union, and to the plaintiff Jack 
Kawano, as a member of the International Long- 
shoremen’s and Warehousemen’s Union and in a 
representative capacity for and on behalf of said 
International Longshoremen’s and Warehousemen’s 
Union and the members thereof. 

6. The action is dismissed as to the plaintiff, 
Territorial Council of the International Longshore- 
men’s and Warehousemen’s Union. 

7. The defendants’ objections as to the testimony 
and exhibits relating to the grand jury are over- 
ruled and the motion to strike the same denied, and 
all other motions of any of the parties to strike 
testimony or documentary evidence are denied. 

8. The defendants’ motion to dismiss the action 
made at the end of plaintiffs’ direct case is denied. 

9. All of the defendants’ motions made January 
14, 1948 and denied April 19, 1948, having been 
reconsidered are denied. 

10: The unlawful assembly and riot law of the 
Territory of Hawaii, as contained in chapter 277 of 
the Revised Laws of Hawaii, 1945, is void as un- 
constitutional. 

11. The persons bound by this decree, as stated 
in paragraph 2 hereof, are restrained from pro- 
ceeding with the prosecution commenced July 16, 
1947 against the plaintiffs Diego Barbosa, John 
Maile, Victor Degamo, Harry Kapena Kaopuiki, 
Isami A. Nitta, Ah Sing Ah Ho, James Kia Aikala, 
Shigern Yagi, Basiliso Arruiza, Midori Oda, and 
Shigeyuki Matsuura under any complaint or indict- 
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ment based on the unlawful assembly and riot sta- 
tute. 

12. ‘The persons bound by this decree, as stated 
in paragraph 2 hereof, are restrained from pro- 
ceeding with the prosecution commenced July 15, 
1947, against the plaintiffs Abraham Makekau, EI- 
pidio Siruet, Mariano Baldua, Narcisso Sipe and 
Antonio Mendes, under any complaint or indictment 
based on the unlawful assembly and riot statute. 

13. The persons bound by this decree, as stated 
in paragraph 2 hereof, are restrained from pro- 
ceeding with the prosecution commenced August 1, 
1947 against the plaintiffs joined as parties by the 
stipulation of December 31, 1947, to wit, Bartolome 
Agliam, Guilhermo Alboro, Domingo Basinga, Jose 
Carranza, Daniel Casil, Honorio Collardo, also 
known as Gerardo Taal, Mariano Dugay, Saturnino 
Gaspar, Masao Gima, Yoshio Ginoza, Victor Guil- 
lermo, Kazuyuki Hashimoto, also known as Kazu- 
ichi Hashimoto, Simon Hermano, Rocky Honda, 
Eusticio Hubin, also known as Estikio Raas, Abra- 
ham Makekau, Kenneth Matsumoto, Hiroshi Oshiro, 
Mitsuyuki Oyama, Pablo Pineda, Lono Pokipala, 
Norberto Quinton, George Ramaila, Melecio Reo- 
torio, Alipio Sajor, Vicente Saloricman, Itsuo 
Shimizu, Ryoji Shimizu, Sam Shin, Jack Narcisso 
Sipe, Jose Sotelo, Ignacio Sumagit, Nobuteru To- 
mita, Sutero Unciano, Andres Velasco, and Daniel 
Kaopuiki, under any complaint or indictment based 
on the unlawful assembly and riot statute. 

14. The plaintiffs shall recover against the de- 
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fendants their costs herein expended, but shall take 
nothing by way of damages. 
/s/ JOHN BilGGs, JK., 
Circuit Judge. 
/s/ DELBERT E. METZGER, 
Chief Judge. 
/s/ GEORGE B. HARRIS, 
District Judge. 


Dated: March 29th, 1948. 
[Endorsed]: Filed and Entered Mar. 29, 1949. 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice is hereby given that Walter D. Ackerman, 
Jr., individually and as Attorney General of the 
Territory of Hawaii, and Jean Lane, individually 
and as Chief of Police of the County of Maui, de- 
fendants above named, hereby appeal to the United 
States Court of Appeals for the Ninth Circuit, from 
the final judgment and decree entered in this action 
on March 29, 1949. 
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Dated this 26th day of April, 1949. 

WALTER D. ACKERMAN, JR., 
Individually and as Attorney 
General of the Territory of 
Hawaii, and JEAN LANE, 
individually and as Chief of 
Police of the County of Maui, 

By /s/ RHODA V. LEWIS, 

Assistant Attorney General 
Attorney for Walter D. Ack- 
erman, Jr., and Jean Lane. 


[Endorsed]: Filed April 26, 1949. 


[Title of District Court and Cause.] 
NOTICE OF APPEAL 


Notice is hereby given that EK. R. Bevins and 
Wendell F. Crockett, defendants above named, 
hereby appeal to the United States Court of Ap- 
peals for the Ninth Circuit, from the final judgment 
and decree entered in this action on March 29, 1949. 


Dated this 22nd day of April, 1949. 
/s/ HE. R. BEVINS, 
In Propria Persona. 
/s/ WENDELL F. CROCKETT, 
In Propria Persona. 


[Endorsed]: Filed April 26, 1949. .. 
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April 26, 1949. 
Bouslog and Symonds, 
Attorneys at Law, 
Honolulu, T. H., 


Attention: Harriet Bouslog. 
Dear Mrs. Bouslog: 
In accordance with Rule 73(b) of the F.R.C.P. 
I am enclosing herewith copies of notice of appeal 
filed by Walter D. Ackerman, Jr. and Jean Lane, 
and by KE. R. Bevins and Wendell F. Crockett, Ap- 
pellants in the cause entitled International Long- 
shovemen’s and Warehousemen’s Union, et al versus 
Walter D. Ackerman, Jr., et al, Civil 828 of this 
Court. 
Respectfully, 
WM. F. THOMPSON, JR., 
Clerk. 
By THOS. P. CUMMINS, 
Deputy. 


[Title of District Court and Cause. ] 
BOND ON APPEAL 


Know All Men By These Presents: 

That Walter D. Ackerman, Jr., individually and 
as Attorney General of the Territory of Hawaii, 
and Jean Lane, individually and as Chief of Police 
of the County of Maui, as Principals, and United 
States Fidelity and Guaranty Company of Balti- 
more, Maryland, a corporation organized under the 
laws of the State of Maryland and authorized to 
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act as surety and do business in the Territory under 
the provisions of the laws of the Territory of Ha- 
Wail, as Surety, are held and firmly bound unto 
International Longshoremen’s & Warehousemen’s 
Union, a voluntary, unincorporated association and 
labor union; Jack Kawano, individually and as a 
member of the [LWU and as President of the 
Territorial Council of the ILWU, Diego Barbosa, 
John Maile, Victor Degamo, Harry Kapena Kao- 
puiki, Isami A. Nitta, Ah Sing Ah Ho, James Kia 
Aikala, Shigeru Yagi, Basiliso Arruiza, Midori Oda, 
Shigeyuki Matsuura, Abraham Makekau, Elipdio 
Siruet, Mariano Baldua, Narcisso Sipe, Antonio 
Mendes, Bartolome Agliam, Guilhermo Alboro, Do- 
mingo Basinga, Jose Carranza, Daniel Casil, Hon- 
orio Collardo, also known as Gerardo Taal, Mariano 
Dugay, Saturnino Gaspar, Masao Gima, Yoshio 
Ginoza, Victor Guillermo, Kuzuyuki Hashimoto, 
also known as Kazuichi Hashimoto, Simon Her- 
mano, Rocky Honda, Eusticio Hubin, also known as 
Kstikio Raas, Abraham Makekau, Kenneth Matsu- 
moto, Hiroshi Oshiro, Mitsuyuki Oyama, Pablo 
Pineda, Lono Pokipala, Norberto Quinton, George 
Ramaila, Melecio Reotorio, Alipio Sajor, Vicente 
Salorieman, Itsuo Shimizu, Ryoji Shimizu, Sam 
Shin, Jack Narcisso Sipe, Jose Sotelo, Ignacio Su- 
magit, Nobuteru Tomita, Sutero Unciano, Andres 
Velasco, and Daniel Kaopuiki, their heirs, execu- 
tors, administrators, successors or assigns, In the 
full and just sum of $250.00, to which payment, well 
and truly to be made, we bind ourselves, our heirs, 
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executors and administrators, successors or assigns, 
jointly and severally by these presents. 

Signed and Sealed at Honolulu, T. H., this 26th 
day of April, 1949. 

Whereas, lately at the October, 1948, term of the 
District Court of the United States in and for the 
District and Territory of Hawaii, in a suit pending 
in said court, numbered and entitled as above set 
forth, a final judgment and decree was rendered 
against said Walter D. Ackerman, Jr., individually 
and as Attorney General of the Territory of Ha- 
wail, and against Jean Lane, individually and as 
Chief of Police of the County of Maui, and the 
said defendants Walter D. Ackerman, Jr. and Jean 
Lane appeal from said judgment and decree to the 
United States Court of Appeals for the Ninth Cir- 
euit. 


Now, Therefore, the condition of the above obliga- 
tion is such that if the said Walter D. Ackerman, 
Jr. and Jean Lane shall prosecute their appeal with 
effect and pay all costs if the appeal is dismissed or 
said judgment and decree affirmed, or such costs 
as the appellate court may award if said judgment 
and decree be modified, then the above obligation to 
be void, otherwise to remain in full force and 
effect. 


In Witness Whereof, the principals and surety 
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herein named have caused this instrument to be 
duly executed, on this 26th day of April, 1949. 
/8/ WALTER D. ACKERMAN, JR., 
Individually and as Attorney 
General of the Territory of 
Hawaii. 
/s/ JEAN LANE. 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY, 
[Seal] By /s/ CALVERT G. CHIPCHASE. 
Its Attorney in Fact. 


Territory of Hawaii, 
City and County of Honolulu—-ss. 

On this 26th day of April, 1949, before me per- 
sonally appeared Walter D. Ackerman, Jr., attor- 
ney general of the Territory of Hawaii, to me 
Known to be the person described in and who 
executed the foregoing instrument, and acknowl- 
edged that he executed the same as his free act and 
deed, individually and as such Attorney General. 

[Seal] /s/ AILENE JARRETT, 

Notary Public, First Judicial Circuit, Territory of 
Hawaii. 
My commission expires June 30, 1949. 


Territory of Hawaii, 
County of Maui—ss. 

On this 23rd day of April, 1949, before me per- 
sonally appeared Jean Lane, to me known to be the 
person described in and who executed the foregoing 
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instrument, and asknowledged that he executed the 
same as his free act and deed. 
[Seal] /s/ EDWARD K. TAM. 
Notary Public, Second Judicial Circuit, Territory 
of Hawaii. 
My commission expires March 10, 1952. 


Territory of Hawaii, 
City and Counyt of Honolulu—ss. 

On this 28th day of April, 1949, before me per- 
sonally appeared Calvert G. Chipchase, to me per- 
sonally known, who being by me duly sworn did 
say that he is the Attorney-in-Fact of the United 
States Fidelity and Guaranty Company, duly ap- 
pointed under Power of Attorney dated the 29th 
day of January, 1948, which Power of Attorney is 
now in full force and effect, and that the seal affixed 
to said instrument is the corporate seal of said 
corporation, and that said instrument was signed 
and sealed on behalf of said corporation under the 
authority of its Board of Directors, and said Cal- 
vert G. Chipchase acknowledged said instrument 
to be the free act and deed of said corporation. 

[Seal] /s/ WILLIAM B. STEVEN, 

Notary Public, First Judicial Circuit, Territory of 
Hawaii. 
My commission expires May 8, 1952. 


ws. 1.0.W UU. ete. oon 


The within bond is hereby approved this 28th day 
of April, 1949. 
/8/ DELBERT E. METZGER, 
Judge of the District Court of the United States 
in and for the District and Territory of Ha- 
wail. 
[Endorsed]: Filed April 28, 1949. 


[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO FILE AND 
DOCKET RECORD WITH THE UNITED 
STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT 


Upon application of Walter D. Ackerman, Jr., 
Attorney General of the Territory of Hawaii, and 
good cause appearing therefor: 

It Is Hereby Ordered that the time of all of the 
appellants for filing the record on appeal and dock- 
eting the appeal with the United States Court of 
Appeals for the Ninth Circuit be and the same is 
hereby extended to and including July 25, 1949. 


Dated at Honolulu, T. H., this 26th day of May, 
1949. 
/s/ D. HE. METZGER, 

United States District Judge. 

Approved : 
BOUSLOG & SYMONDS, 
By /s/ HARRIET BOUSLOG, 
Attorneys for Respondents. 


[Endorsed]: Filed May 26, 1949. 
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In the United States District Court 
For the District of Hawaii 


Civil No. 828 


INTERNATIONAL LONGSHOREMEN’S’ & 
WAREHOUSEMEN’S UNION, a voluntary 
unincorporated association and labor union, ef 
al., 

Plaintiffs, 
VS. 


WALTER D. ACKERMAN, JR., individually and 
as Attorney General of the Territory of Ha- 
wali, et al., 

Defendants. 
Civil No. 836 


INTERNATIONAL LONGSHOREMEN’S G 
WAREHOUSEMEN’S UNION, a voluntary, 
unincorporated association and labor union, et 
ale 

Plaintiffs, 
vs. 


WALTER D. ACKERMAN, JR., individually and 
as Attorney General of the Territory of Ha- 


wail, et al., 
Defendants. 


SUGGESTION FOR INCORPORATION IN 
THE RECORD ON APPEAL OF CERTAIN 
MATTERS OF RECORD IN THIS COURT 


Comes now Walter D. Ackerman, Jr., Attorney 


vs. L.L.W.U. ete. 59 


General of Hawaii, for himself as appellant in the 
above entitled cases and for Jean Lane, Chief of 
Police of the County of Maui, an appellant in 
Civil No. 828, by Rhoda V. Lewis, Assistant Attor- 
ney General of Hawaii, and hereby presents to the 
Court as follows: 

1. This matter is relevant and material to the 
question whether in hearing and disposing of the 
above entitled cases the Court was sitting en bane, 
and pursuant to Rule 75(h) of the Rules of Civil 
Procedure and record on appeal should contain the 
matters herein presented. 

2. Footnote 59 of the Court’s opinion rendered 
December 27, 1948, as corrected by the Court sub- 
sequent to the filing of the opinion, after referring 
to the fact that the Honorable J. Frank McLaugh- 
lin, Judge of this Court, did not sit in these cases, 
states: 

ce ** This fact does not prevent this tribunal 
from exercising jurisdiction in the instant cases for 
it is a rule of general application that the death, 
disqualification or absence of a judge will not de- 
prive the remaining judges of the court of authority 
to hold court and to adjudicate cases provided that 
the number of the court is not reduced below that 
legally required for the transaction of business. 
ge Ge as dy 

3. It is hereby suggested to the Court that 
Judge McLaughlin was not disqualified in the above 
entitled cases nor was he absent from the Territory 
of Hawaii during any part of the relevant period, 
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December 1, 1947 to and including May 1, 1948, 
when the trial of the case was coneluded, and dur- 
ing all of said period he was in attendance upon his 
judicial duties, the same continuing true up to the 
present time: 

4. It is further suggested to the Court that the 
foregoing facts appear from the records of this 
Court, in that: 

a. There is not on file any certificate of the dis- 
qualification of Judge McLaughlin in these eases 
and the records of this Court do not show that there 
is or ever was such disqualification. 

b. When the opinion of this Court was filed on 
December 27, 1948 the above cited footnote 59 con- 
tained the following statement in reference to Judge 
McLaughlin: | 

‘cx * * The other Judge of the District Court 

for the District of Hawaii for sufficient reasons 
deemed himself disqualified to sit in the instant 
litigations” 
Subsequent to the filing of said opinion said foot- 
note 59 was revised by the Court and the above 
quoted statement was omitted therefrom. While the 
Court, by this revision of footnote 59, corrected the 
error as to the disqualification of Judge McLaughlin 
contained in the original opinion, there remains in 
said footnote 59 as so revised a possible question 
as to whether Judge McLaughlin was absent during 
the hearing and disposition of these proceedings. 

ec. The records of this Court show that Judge 
McLaughlin was not so absent, either from the 
Territory or from attendance upon his duties. 
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Wherefore, Walter D. Ackerman, Jr., Attorney 
General of Hawaii, pursuant to Rule 75(h) of the 
Rules of Civil Procedure, suggests to the Court that 
the matters herein stated and in the attached af- 
fidavit and letter filed in support hereof, be in- 
corporated in the record on appeal of these cases. 


Dated at Honolulu, T. H., June 23, 1949. 

WALTER D. ACKERMAN, JR., 
Attorney General of Hawaii, 
Appellant herein and as Coun- 
sel for Jean Lane, Chief of 
Police of the County of Maui, 
an Appellant in Civil No. 828, 

By /s/ RHODA V. LEWIS, 

Assistant Attorney General of 
Hawaii. 


[Title of District Court and Causes. ] 
AFFIDAVIT 


Territory of Hawaii, 
City and County of Honolulu—ss. 

Rhoda V. Lewis, being first duly sworn, deposes 
and says: That she is the Assistant Attorney Gen- 
eral of Hawaii and as such, on the 23rd day of 
June, 1949, did address to William F'. Thompson, 
Clerk of the United States District Court for the 
District of Hawaii, a letter requesting confirmation 
of certain facts of record in said court. That on the 
23rd day of June, 1949, said William F. Thompson 
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did reply to said letter by endorsing on the copy 
thereof his confirmation of facts stated therein. and 
that the attached is the Clerk’s confirmation of the 
facts stated in affiant’s letter. 

/s/ RHODA V. LEWIS. 


Subseribed and sworn to before me this 23rd day of 
June. 1949. 
[Seal] /s/ AILENE JARRETT, 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. 
My commission expires June 30, 1949. 


[Territory of Hawaii—Seal] 
Territory of Hawaii 


Department of the Attorney General 
Honolulu 
January 23, 1949 


Mr. William F. Thompson, Jr. 
Clerk. U. S. District Court 
District of Hawaii 

Federal Building 

Honolulu, T. H. 


Re: Civil Nos. 828 and 836 
ILWU v. Ackerman 
Dear Sir: 

This letter is written in order to obtain confirma- 
tion of certain facts of record in your Court. for 
use in connection with a suggestion that such facts 
be incorporated in the record on appeal in the above 
entitled cases. 
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It is my understanding that the following facts 
are true and correct, as shown by the records of 
your Court: 

1. There is not on file any certificate of the dis- 
qualification of Judge McLaughlin in Civil 828 and 
836 or in either of said cases, and the records of 
your Court do not show that there is or ever was 
such disqualification. 

2. Judge McLaughlin was not absent from the 
‘Territory of Hawaii during any part of the period 
in which these cases were being heard and tried, 
to wit, December 1, 1947 to and including May 1, 
1948, and during all of said period he was in at- 
tendance upon his judicial duties, and the same 
continuing true up to the present time. 

If the above are true statements of fact as shown 
by the records of your Court, will you please reply 
by stating on a copy of this letter and returning the 
same to me. 

Very truly yours, 
/s/ RHODA V. LEWIS, 
Assistant Attorney General. 


June 23, 1949 
To Miss Rhoda V. Lewis, 
Assistant Attorney General of Hawaii: 
This is to state that the facts above stated in 
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paragraphs 1 and 2 of your letter are true and 
correct as shown by the records of this Court. 
/8/ WM EF. THOMPSON], 
Clerk, United States District 
Court for the District of Ha- 
wail. 
[Endorsed]: Filed June 23, 1949. 


—— 


[Title of District Court and Causes. ] 
STIPULATION 


It Is Hereby Stipulated by and between the 
parties to the above entitled proceedings that said 
proceedings may be consolidated for the purposes 
of preparation and filing of the records on appeal 
and docketing of the appeals. 


Dated at Honolulu, T. H., this .... day of June, 
1949. 

/s/ RHODA V. LEWIS, 
Assistant Attorney General. 

/s/ WENDELL F. CROCKETT, 
In Propria Persona for 
HK. R. Bevins. 

BOUSLOG & SYMONDS, 
By /s/ HARRIET BOUSLOG, 

Attorneys for Respondents. 


vs. 1.L.W.U. ete. 565 


[Title of District Court and Causes. ] 
ORDER 


Pursuant to the stipulation of the parties in the 
above entitled proceedings, It Is Hereby Ordered 
that said proceedings be and they hereby are con- 
solidated for the purposes of preparation and filing 
of the records on appeal, and docketing of the 
appeals. 


Dated: 
/s/ DELBERT E. METZGER, 
U.S. District Judge. 


[Endorsed]: Filed June 27, 1949. 
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In the United States District Court 
For the District of Hawaii 
Civil No. 828 


INTERNATIONAL LONGSHOREMEN’S CG 
WAREHOUSEMEN’S UNION, a voluntary, 
unincorporated association and labor union, et 
al., 

Plaintiffs, 
VS. 


WALTER D. ACKERMAN, JR., individually and 
as Attorney General of the Territory of Ha- 
wail, et al., 

Defendants. 


WAIVER OF BOND ON APPEAL AS TO AP- 
PELLANTS WENDELL F. CROCKETT 
AND E. R. BEVINS 

Whereas, bond on appeal in the amount of $250.00 
has been furnished and filed by Walter D. Acker- 
man, Jr., individually and as Attorney General of 
the Territory of Hawaii, and by Jean Lane, in- 
dividually and as Chief of Police of the County of 

Maui, Territory of Hawaii, and appellees deem that 

an additional bond of Wendell F. Crockett and E. 

R. Bevins is not necessary for their security, 

Now Therefore, bond on appeal is hereby waived 
as to Wendell F. Crockett and E. R. Bevins. 

Dated at Honolulu, T. H., July 1st, 1949. 

BOUSLOG AND SYMONDS, 
By /s/ HARRIET BOUSLOG, 
Attorneys for Appellees. 
[Endorsed]: Filed July 2, 1949. 


